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TO THE READER. 


HE authors diſtance from the preſs has occaſioned 
ſeveral errors to paſs uncorrected. As theſe, which 
follow, are the principal ones, the reader is deſired to cor- 
re& them with his pen, or ro remember them, when 


they occur : and it is hoped that the reſt are ſuch, as will 
be eaſily overlooked and pardoned. 


Pag. 1. Title of chap. wanting— Of law in general. 
lin. 14 after the inſert word. pag. 6. lin. 2 for colleges 
read college. pag. 14. lin. 17 for who read as. pag. 16. 
lin. 29 for to us. Since read tous; ſince. pag. 19. lin. 
for are read is. lin. 32 for them read thoſe. pag. 23. 
lin. 12 for common read roman. pag. 25. lin. 8 of con- 
rents for — corporal or incorporal — read — corporeal or 
incor poreal. pag. 26. lin. 22 blot out the. pag. 28. lin. 
for an read any. pag. 29, kn. 13 for charity read chaſtity. 
P. 32. lin. 26 blot out of. pag. 40. lin. 21 for belong read 
belong to. pag. 46. lin. 19, 20, 28 for Jubal read Jabal. 
pag. 57. lin. 26 after attended inſert to. pag. 67. lin.18 
for of uſe read uſe of. pag. 8 3. lin. 11 for mats read nets. 
pag. 89. lin. 16 for right read demand. pag. 138. lin. 6 
blot out ſome. pag. 142. lin. 13 for theſe are read are 


theſe. pag. 187. lin. 3 1 for perſon read perſons. pag. 189. 


lin. 24 for come read comes, pag. 20 1. lin. 26 for ſhould 
read would. pag. 2 10. lin. 1 for have read to have. pag. 
327. lin. 4 for actually read naturally. pag. 371. lin. 12 
i” as well read as well as. pag. 375. lin. 23 for his read 
this, 
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CHAPTER I. 


What is meant by a law. II. Permiſſions are not laws. 
III. In what reſpect they may be conſidered as laws. 
IV. by they have been thought to be laws. V. Laws 
either natural or voluntary. VI. Cauſe of obligation to 
obſerve natural laws is foreign to our preſent enquiry. 
VII. A ſhort account of the cauſe of obligation. VIII. Vo- 
luntary laws either divine or human. IX. Divine vo- 
luntary laws. X. Difference between law of nature and 
divine poſitive laws. XI. Human voluntary laws of 
three ſorts. Civil law what. XII. Human laws of leſs 
extent than civil law. XIII. Law of nations. 


: Law is a rule to which men are obliged to What is 
2 make their moral actions conformable. The meant by 


89. Nord law has indeed a much more extenſive ſignifica- 8 
uld n: all rules, from which any beings whatſoever ei- 
er will not, or cannot, or ought not to deviate, are 
many laws to them. The rules, which God has ſet 
himſelf to work by ; the rules, which brute creatures 
e led by their inſtinct to obey ; and the rules, which 
animate matter in its motions and operations cannot 
t obſerve, are uſually called the laws of their ſeveral 


* Grot. Lib. I. Cap. I. $. IX. 


A natures. 


2 INSTITUTES OF B.! a 
natures. But ſince it is not our buſineſs, in the follow P. 
ing work, to enquire into the rules, which God, befon the { 
all ages, has ſer down to himſelf, for himſelf to wor All! 
by; or into thoſe, which the inſtinct of brute creature fare ſ 
unpoſes upon them, or into thoſe, which neceſſarily defWaw c 
termine the motions and operations of inanimate maiſſever 
ter; but into thoſe only, which men are bound to ob whet 
ſerve; it was proper, in defining the word law, to r for ce 
ſtrain it to this ſenſe. Neither are all the actions of meſſin the 
ſubject to the natural law, which we are enquiring alWmiſſic 
ter; but thoſe only, which are called moral actionsthe la 
that is, thoſe only, in which men have knowledge tot d 
guide them, and a will to chuſe for themſelves, FhiWind, 
is the reaſon for reſtraining the law ſtill farther, Hey to 
defining it to be a rule for the moral actions of menſWaw te 
It was neceſſary likewiſe to include obligation in ouſſſthe li 
notion of a law, and to define it to be a rule, whidWuch | 
men are obliged to obſerve; becauſe all the rules, whidſas the 
men obſerve, even in their moral actions, are not la to dec 
Counſel, or advice, which they may follow or negleſiin ſuc 
at their own diſcretion ; rules of convenience or prudFother, 
ence, which they may obſerve or not, as their own infprivile 
clinations lead them; if they are ever called laws, arffeircun 
called fo improperly. _ Flaw at 

permiſſi- II. By making obligation a ** part in our nofithe la 

ons are not tion of a law, all * permiſſions are, as they ought to b And i 
excluded from being laws. Tho permiſſions may conſſa perr 


from the maker of a law, and may be eſtabliſhed bJfull lil 
his authority, yet they are rather negations of law thiffthey v 
acts of it: inſtead of being operations of the law, theſeither 
are checks upon its operation, - indeed 


v Grot. Lib. I. Cap. I. $.IX. Ai 
perat 


Pet 


C.I. NATURAL LAW, 


Permiſſions are of two ſorts, they ariſe either from 
the ſilence of the law, or from its expreſs declarations. 
All laws are underſtood to permit ſuch actions as they 
Mare ſilent about : we are permitted to do whatever the 
aw does not forbid; we are permitted to neglect what- 
er it does not command. There can be no queſtion, 
whether ſuch permiſſions as theſe are to be called laws: 
> refWor certainly the ſilence of the law can never come with- 
Win the notion of law. And as to the other ſort of per- 
miſſions, thoſe which ariſe from expreſs declarations of 
e law; what are they but declarations, that the law is 
ot deſigned to extend to the privileged caſe? Man- 
Wind, if they were under no law, would be at full liber- 
to act in what manner they pleaſed. But ſuppoſe a 
law to be made commanding them to do this, or that; 
the liberty of all, who are ſubject to the authority of 
uch law, is then reſtrained, and they are obliged to act 
the law preſcribes. Suppoſe farther the fame law 
Fo declare, that ſuch particular perſons, or that perſons 
ia ſuch particular circumſtances, are permitted to do 
therwiſe ; the effect of ſuch a declaration is, that the 
privileged perſon, or that the perſons in the privileged 
ircumſtances, are leſt in the ſame condition, as if no 
law at all had been made : they are, notwithſtanding 
our nofithe law, at liberty to act in what manner they pleaſe. 
ht to bQJAnd it is not eaſy to imagine with what propriety ſuch 
ay com permiſſion can be called a law, as leaves them at their 
iſhed bJſull liberty, and places them in the ſame condition, that 
law thiffthey would have been in, if the law had done nothing 
aw, theſeither one way or the other. Such a permiſſion comes 
indeed from the law-maker, and is eſtabliſhed by his 
authority, But then it is plane how his authority 
operates. Its operation is to check the obligation of his 
| A 2 law, 


Pet 


thoſe fellows are permitted to act in this reſpect, as they 


college, or other perſon, who has a right to change 


and the ſame authority, which eſtabliſhed it, repeals it. 
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law, and to prevent its extending to ſuch perſons, or tc 
ſuch caſes as it would have extended to, if he had not 
checked it. 

From what has been already ſaid, it will appear, that, 
tho' we diſtinguiſh between permiſſions, which arik 
from the ſilence of the law, and permiſſions, which ariſ 
from the expreſs declarations of it; yet both of the 
are nearly the ſame in their effect. The principal dit- 
ference between them is in their extent. All men are 
at liberty to act as they pleaſe, where the permiſſion a- 
riſes from the ſilence of the law. But they only have 
this full liberty, to whom the permiſſion is granted by 
the law, where the permiſſion ariſes from its expreſs de- 
claration. Perhaps the following inſtance may help to 
make this matter more intelligible. Suppoſe the loca 
ſtatutes of any College in either of our Univerſities nei. 
ther to have commanded nor forbidden the fellows of 
ſuch college to enter into holy orders, but to have been 
wholly ſilent upon this head. Every one will ſee, that 
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pleaſe, and are at liberty either to enter into holy orders 
or not, at their own diſcretion. The founder of the 


their ſtatutes, alters his mind, and enjoins, that they 
ſhall all be in holy orders at a certain age, under the 
penalty of forfeiting their fellowſhips. They are then 
no longer at liberty to chuſe for themſelves, but muſt 
either loſe their fellowſhips, or enter into holy orders. 
After ſome experience this law is found inconvenient, 


The fellows are then at liberty again as they were at 

firſt; they are permitted either to enter into holy or- 

ders or not, juſt as they pleaſe. And this permiſſion 1s 
planely 
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lanely owing, not to any new law, but to a repeal of 
at, which was formerly made. It ariſes indeed from 
n act of the lawmaker ; but it is from ſuch an act as 
nly makes void what he had done before. But ſup- 
doſe him, inſtead of having repealed his former law, 
> have granted a diſpenſation to two of the fellows to 
ontinue laymen, if they pleaſe. Such a diſpenſation is 
permiſſion ariſing from the act of the lawmaker : but 
e cannot with any propriety call it a law, in reſpect 
ff thoſe two of the fellows, to whom it is granted. Its 
ffect is planely a repeal of the law in reſpect of them: 
nd if a repeal of a law, where it is univerſal, cannot 
e called a law; there is no reaſon why it ſhould be 
alled ſo, where it is partial, A permiſſion to all the 
ellows, ariſing from the ſilence of the ſtatutes, is plane- 
y no law. A permiſſion to all the fellows, ariſing from 
he repeal of the ſtatutes, is planely no law. The only 
lifference between either of theſe caſes, and the caſe of 
permiſſion to two of the fellows, is, that only theſe 
wo enjoy that liberty in this caſe, which all of them 
ould have enjoyed in either of the other. And it will, 
apprehend, be neceſſary to find out ſome other differ- 
nce beſides this, before any ſatisfactory reaſon can be 
ewn, why permiſſions ariſing from the original ſilence 
dr total repeal of the law, are not laws; but permiſſions 
riſing from an expreſs diſpenſation or a partial repeal 
df it, are to be looked upon as laws. 
III. But tho permiſſions do not operate as laws, in In what 
reſpect of thoſe perſons, in whoſe favour they are grant- m_ 
d; yet they have the operation of laws, and ought toons may 
de conſidered as laws, in reſpect of others, who are 2 
bound not to hinder thoſe perſons from the full enjoy- laws. 


ient of that liberty, which ſuch pernuſſions allow. 
: A 3 Thus, 


fore, tho" they are not laws in one view, are laws i 
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Thus, in the inſtance juſt now made uſe of, the g 
vernors of the colleges are bound by the diſpenſation 
granted to two of their fellows from entering into hol 
orders, to ſuffer theſe two fellows quietly to enjoy thei 
places or fellowſhips, notwithſtanding the general ſta 
tute obliging the reſt of them to be in holy orders at 
certain time, under the penalty of a forfeiture; tho" th 
fellows, who are thus privileged, ſhould continue lay 
men beyond the time ſo limited. Permiſſions ther 


another view. In reſpe& of thoſe perſons, to who 
or in whoſe favour they are granted, they are check 
upon the law: in reſpe& of others, who, if no ſuc 
permiſſion had been granted, might have lawfully hi 
dered theſe perſons in the exerciſe of that liberty, whic 
it allows, they are acts of the law. They are not law 
as far as they allow a liberty of action: they are law 
as far as they include the notion of obligation. 


Whyper- IV. One reaſon why permiſſions, even in reſpect of © 
ring thoſe perſons, who claim a liberty of acting in virtue * 
thought to them, have been miſtaken for laws, has probably bee 65 
* that where they ariſe from expreſs declarations of ; 
law, they are eſtabliſhed by the authority of the law 2 
maker. But that his eſtabliſhment of them will not b % 
ſufficient to give them the nature of laws will be evi be 

dent, upon recollecting in what manner his author! 
operates in their eſtabliſhment, It operates only ſo a - 
to check itſelf, and to hinder the law from extending . 
ſo far as it would have extended, if he had not grante y 
the diſpenſation or privilege. And it may be que! ; 


tioned, whether a privilege or permiſſion, in this vie! 
of it, can be properly ſaid to be eftabliſhed : unleſs v 


mean, that by the grant of ſuch privilege the liberty 
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hoſe perſons is eſtabliſhed; which the law would have 
aken away, unleſs the privilege had been granted. 
Another reaſon, why permiſſions have been miſtaken 
or laws, is' that privileges and rights are derived from 
em. And ſince privileges and rights are ſuppoſed to 
be poſitive things, it is imagined, that permiſſions, up- 
on which they are founded, muſt be looked upon as 
poſitive acts, and not as mere negations of law. But 
then we muſt obſerve, that if there was no law at 
all; there would be no difference between privileged 
perſons and others; all men would be equally at liber- 
ty to act in the ſame manner. It is therefore the re- 
ſtraint, which the law has laid upon others, and not the 
grant of any thing poſitive to the privileged perſons, 
which puts the difference between theſe perſons and o- 
thers. And a privilege, in this view of it, can no other- 
wiſe be conſidered as a poſitive thing, than as it is a 
reſerve of that liberty in favour of the privileged per- 
ſons, which: the law has taken away from others not 
privileged: But ſuch a reſerve as this is planely no act 
of the law; it is only a check upon it, and hinders it 
from acting. Many of our rights, it muſt be allowed, 
are derived from permiſſions. But this can be no rea- 
ſon for eſteeming permiſſions to be poſitive acts of the 


law : unleſs the filence of. 9 law Can be called a poſitive _—_ 
act of it. Since as many of our rights are derived fromm 


permiſſions, which arife from the ſilence of the law, as 
ſrom permiſſions, which ariſe from its expreſs declara- 
tions, A right is indeed nothing more than a liberty of 
doing certain actions, or of poſſeſſing certain things 
conſiſtently. with the law. We have therefore a right 
to do ſuch actions as the law does not forbid us to do, 
and to poſſeſs ſuch things, as the law does not forbid 
44 us 
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us to poſſeſs. And it ſeems impoſſible for any one te 


conceive, that the laws not forbidding us to do an ac 


tion, or to poſſeſs a thing, ſhould be an act of the law, 
This is the caſe, where our rights are founded upon 
permiſſions ariſing from the ſilence of the law: and it 
is much the ſame, where they are founded upon what 
are called poſitive grants, that is, upon ſuch permiſſi- 


preſs declaration of what it does not forbid. In one 
view indeed a permiſſion, upon which any right is 
founded, may be looked upon as an act of the law: 


tho” in reſpect of them, whoſe right it is, the permiſſi - 


on 1s only a negation of Jaw, yet in reſpect of others it 


operates as a law : becauſe it reſtrains all others from . 


interrupting them in the free enjoiment of what is ſo 

N | 

Laws ei- V. © Laws are divided into two ſorts, inde ns 

OO voluntary. Natural laws are thoſe, which mankind are 

luntary. obliged to obſerve from their nature and conſtitution. 

Voluntary laws, or, as they are ſometimes called, po- 

ſitive laws, are thoſe, which mankind are obliged to 

obſerve by the immediate will and Ponte of a 
ſuperiour. 

Cauſe of VI. As it is the principal deſign of the following 

oblig don treatiſe to trace out the rules, which mankind are obli- 


to obſerve x : % 
natural ged to obſerve from their nature and conſtitution ; there 


3 * does not ſeem to be any great neceſſity for entering in- 
our pre- to the queſtion concerning the cauſe of our obligation to 
„ obſerve theſe rules; a queſtion upon which moraliſts are 

ſo much divided in their opinions. However they may 
differ about the cauſe 1 obligation, they are agreed 


_ © Grotius ibid. 
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ration of what the law allows is no more than an ex- &: 
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bout the law, to which we are obliged ; whilſt they 
lifpute about the reaſon of duty, they concur in efta- 
Sliſhing the ſame rules of duty. The moraliſts of one 
e& derive our obligation to obſerve the law of nature 
rom inſtinctive affections, or an innate moral ſenſe. 
Thoſe of another ſect maintain, that all our obligations 
iſſi- pf this ſort ariſe from certain abſtract relations or fit- 
eſſes of things. A third ſect are of opinion, that we 
cannot be ſteadily and conſtantly obliged to the obſer- 
ance of that law, but from the aſſurance of being made 
appy, for obſerving it, by the will and appointment 
pf God. And a fourth ſect think it neceſſary to join 
ill theſe principles together, in order to render the obli- 


ending, that the law of nature, which we are obliged 
o obſerve, preſcribes piety 'towards God ; juſtice and 
denevolence in reſpect of mankind; and chaſtity and 
emperance in reſpect of ourſelves. But as the rules of 
duty are the proper fubject of our preſent enquiry, and 
all moraliſts are agreed about theſe rules, however they 
may differ about the cauſe, which obliges us to the ob- 
ſervance of them; we might paſs over this queſtion en- 
tirely, without being liable to be charged with negle&- 
ng what neceſſarily belongs to our ſubject: or if we ſay 


g feny thing about it, thoſe moraliſts, who are not of the 
obli- ¶ſame opinion with us, muſt own, that the proper ſub- 
there ect of the following treatiſe is not affected by it. 


VII. But though it is not neceſſary to ſpeak at large 


ration perfect. But all theſe different ſects agree in con- 


A ſhort 


IN to concerning the cauſe of moral obligation, and to enter acc of 


e cauſe 


are ; minutely into the diſputes, which have been raiſed upon of "obiles- 
may {that head; yet it may not be improper to ſay ſomething tion. 


reed about it. I ſhall therefore endeavour to ſhew, in as few 
words as I can, for what reaſon we are obliged to the 


bout ls duties 
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duties of piety towards God, of juſtice and benevolence, 1; 
in reſpect of mankind, of chaſtity and temperance ii ¶ ture 
reſpect of (ourſelves; It is, I ſuppoſe, an undoubtedEl;. « 
truth, that all men are deſirous of happineſs. And 1 
ſhall farther take it for granted, that when any practic 
appears to be ſo connected with our happineſs, that wel; 
cannot obtain the one without following the other, we 
are then as ſtrongly obliged to that practice, as we ca 
be. Whatever rules therefore are, by our own nature 
and the conſtitution of things, made neceſſary for us to. 
obſerve, in order to be happy, theſe rules are the law off 
our nature, Now man, as an individual, unconnected 
with the creatures of his own ſpecies, not joined-withſſhing 
them in a common intereſt, having no other proviſionſut o 
or conveniency but what his own labour could produce Winue 
having no prudęnce but his own to contrive for him hic 
ſelf, and having no ſtrength but his own to defend him. eep 
would be unable to obtain ſuch a degree of happineſs, Inter 
as his nature prampts him:to deſire; and much moreſtheſe 
unable to obtain ſuch a degree, as his nature is capableſhece) 
of. It is therefore che law of his nature, that he ſhouldknd | 
live in ſociety with others of his own ſpecies: by wich u 
I do not mean, that he ſhould: merely live in companyſthe 1 
with them, as many brute creatures are obſerved to herdikel 
together; but that he ſhould join with them in a com- elf 
mon intereſt, that he ſhould bind himſelf! to them inſis th 
ſuch a manner as to labour with them for a generalſſof ei 
good. For without ſuch a connection of intereſts,” heſing 
cannot make uſe of a joint or common wiſdom! to*con-ſſcan 
trive for his own: good, nor of a joint or commonſſof v 
ſtrength to ſecure himſelf in the poſſeſſion of it! Sof his 
that although his on particular happineſs be the end, wol 
which the firſt principles of his nature teach him ta] for 
9 pur- 
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rſue; yet reaſon, which is likewiſe a principle of his 
ance ug ture, informs him, that he cannot effectually obtain 
loubtedſſis end without endeavouring to adyance the common 
And pod of mankind; but muſt either be contented to 
pracuce@iioy his own happineſs, as a part of the general hap- 
that weſſineſs, or not enjoy it at all. 

er, Well When he diſcovers farther, that there is a God, who 
we cantiade and governs the world, to whoſe power he owes 


natur is being, and to whoſe goodneſs he owes all the hap- 


Tr us tineſs, that he either does or can enjoy; and when he 
e law olf-1rns beſides, either by the uſe of his reaſon, or by ex- 
nnectedBreſs declarations from the maker and governour of all 
d- withhings, that he is not to ceaſe to exiſt, when he paſſes 
jovalionBut of this preſent life, but that his being will be con- 
roduce,Finued to him in another; the ſame deſire of happineſs, 
or himFhich obliged him to purſue a general good, and to 
ad him eep his intereſts by this means united to the common 
ppinefs;Entereſts of his ſpecies, will oblige him to obſerve all 
u moreſtheſe rules in his moral conduct, which he finds to be 


capablepeceſſary, in order to ſecure the favour of his maker, 


 ſhouldind his own welfare in the life after this. He will plane- 
pwhichſly underſtand, that the moſt effectual way to ſecure 
mpanyſthe latter point, is ts ſecure the former, that he is moſt 
to herdBikely to obtain this future happineſs, by putting him- 
a cotn · elf under the protection of that almighty Being, who 
hem inffs the diſpoſer of all things. Nor can he have any hope 
generalfof engaging the protection of God, but by endeavour- 
ſts,” heſing to pleaſe him, or by obeying his will, as far as he 
to con- can diſcover what his will is. But ſince, from a view 
"mmonſſof what is before him, it appears, that God has made 
it! Sof his nature and conſtitution ſuch, as requires him, if he 
de end, would be happy here, to work for a general good, or 
him tof for the common intereſt of his ſpecies ; the moſt rea- 

pur- | ſon- 
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they are upon this account likewiſe contrary to his na- 
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ſonable concluſion is, that God, who made his natun 
and conſtitution what it is, expects him thus to work if 
and that, by thus endeavouring to do the work, which 
God expects him to do, he takes the moſt effeCtu: 
method of ſecuring whatever happineſs can be hoped 
for hereaiter. 
But beſides the general deſire of happineſs, he find; 
within himſelf certain appetites, which lead him to ſome 
particular ſorts of pleaſure, and that a part of his hap- 
pineſs, whilſt he is here, conſiſts in the gratification o 
theſe appetites. But then he finds likewiſe, that, if he 
indulges himſelf to exceſs in ſuch pleaſures, the excels 
is attended with pains and diſeaſes, and that if he give. 
himſelf up to thoſe pleaſures, he becomes either uſelels 
or hurtful to his ſpecies. From either of theſe diſcoveſ 
ries he may collect, that he cannot be as happy, as he. 
naturally deſires to be, or that he cannot obtain his 
greateſt good, unleſs he takes care to reſtrain his ap- 
petites within proper bounds. For ſince the pain and 
diſeaſes, which attend the too free indulgence of them, 
ariſe from his nature and conſtitution, exceſſes of this 
fort are contrary to his nature and conſtitution, and. © 
conſequently are contrary to the will of that Being, who 
made his nature and conſtitution what they are. And 
ſince the ſame exceſſes interfere with the common good 
of his ſpecies, by making him either uſeleſs or hurtful, 


ture and conſtitution, which he finds to be ſuch, that 
he cannot obtain his own particular happineſs without 
endeavouring to promote the common happineſs of his 

ſpecies. 
Upon the whole, mankind are naturally deſirous of 
making themſelves as happy as they can; and whatever 
rules 
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les are by their nature and conſtitution made neceſſa- 
for them to obſerve, in order to obtain this greateſt 
Jod, are the law of their nature. And theſe rules have 
en ſhewn to conſiſt, firſt, in piety and reverence to- 
rards God, who is the maker and diſpoſer of all things; 
condly, in juſtice and benevolence towards one ano- 
er, or in working for a common intereſt, by taking 
are to do no harm, and by endeavouring to do good; 
nd, thirdly, in reſtraining their appetites by chaſtity 
d temperance, ſo as neither to hurt themſelves nor 
thers, by the improper indulgence of them. 

In tracing out the obligation ariſing from the law of 
ature, to obſerve theſe duties, I have taken the expec- 
ation of a life after this into the account; without con- 
dering, whether we come to the knowledge of ſuch a 
ife by the uſe of our reaſon, or by ſome expreſs reve- 
ation, which God has made to us. Nor do I think it 
eceſſary to enter here into any debate upon this head; 
decauſe by whatever means we are informed of this 
act, that there will be a future life, ſuch a life is equal- 
F tha part of our nature, and of the conſtitution of 
hings; and all the conſequences relating to our prac- 
ice, which can be deduced from it, are equally the laws 
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And df our nature. It may perhaps be urged, that the law 


por df nature is a law, which reaſon diſcovers to us, and 
hat upon this account revelation cannot fairly be made 

he foundation of it. But whoever is diſpoſed to make 
uch an objection as this, ſhould conſider, in what ſenſe 
caſon is ſaid to diſcover the law of nature : it does not 
{cover all the facts from whence it deduces this law. 
Many of them are learned by our own experience, and 
many more depend upon the experience of other men, 
and are conveyed to us by their teſtimony. Whoever 
would 
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Oy are obliged to obſerve by the immediate command and 
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would be truly and fully informed of the nature a 
conſtitution of the human ſpecies, muſt make uſe 
theſe means: and after he is thus informed of the fad 
his reaſon traces out from thence the rules, which fur 
a nature and conſtitution obliges mankind to obſerve 
The uſe of reaſon, in tracing out thoſe rules, will, 
far as I can ſee, be preciſely the ſame, whether he is nl 
formed of the facts relating to the nature and conſti 
tion of man, by his own experience and the teſtimoi 
of other men, or whether he joins to theſe helps t 
much ſurer teſtimony of God. 
Volunta- VIII. As voluntary laws are rules preſcribed t 
ry ner di. mankind, by the immediate authority of a Superiour 
vine or they muſt neceſſarily be either divine, or human: b 
buman. cauſe the only ſuperiours, that we know of, are eithalf 
God who is the author of our being, or ſuch of ou 
own ſpecies, who have a right to direct our conduct. 
Divine TIX. Divine voluntary laws are ſuch rules, as we 
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authority of God. Theſe laws are either of partial « 
of general obligation; they are either ſuch as oblige 
only one particular people, or ſuch as oblige all man- 
kind. We know of but one inſtance of a divine volun- 
| tary law, which was confined to a ſingle people; and lar 

that is the law, which God gave to the Iſraelites by cou 
Moſes. It is evident, that the poſitive parts of this law 4 
were never obligatory upon any people, except the I{-J Pat 
raelites : both becauſe the law is addreſſed to them on · ¶ the 
ly; and becauſe the principal obſervances, which it en- ex 
joyned, and many of the rewards, which it promiſed, f ul 
were confined to the country, where they lived. A vo- of 
luntary law can oblige no farther than the lawmaker in- M 

Grot. ibid, F. XIII. * ibid. f. XV. XVI. wy 

| | tended, 
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ture a&nded, that it ſhould oblige : becauſe all the authority, 


te uſe Nat it has, is derived only from his will and intention: 
the fach that wherever this will or intention ftops, the obliga- 


üch on of the law muſt flop witch it. Now the intention 
obſerv$f God, in giving the Moſaic law, does not appear to 


ave extended beyond the Iraclites ; for the law is ad- 
Mrefled to them alone. Hear O Ifrael, fays the legiſla- 
or, the: Lord thy God is one Lord. And as the inten- 
ion of the lawmaker thus confined it to that one peo- 
ple, ſa the matter of the law and the ſanctions of it 
re, in many inſtances, ſuch as confine it in the fame 

ex. Some of the feaſts, which it appoints, could 
ot be celebrated ; ſome of the ſacrifices, which it com- 
ands, could not be offered; fome of the ceremonies, 
itheFwhich it preſcribes, could not be obſerved, at any place, 
Except at Jeruſalem. The promiſes of living long in 
he land, which God had given them, the promiſe, that 
vhen all their males went up to Jeruſalem three times 
ind andin a year, none of their neighbours ſhould invade their 
country, the general promiſes, that God would bleſs 
obligat chem more than any people, are all of them in their 


Il man Nown nature limited to the Iſraelites; and ſome of them 


volun- are limited not only to the Iſraelites, as a particu- 
e; and lar people, but as a people ſettled in that particular 


lites by country. 


his lau As this law was never obligatory upon any other 


the I. nation, beſides the Iſraelites, fo, ſince the preaching of 
em on- ¶ the Goſpel, it is not obligatory upon them. This was 
1 it en · ¶ expreſsly declared by the council of the apoſtles at Je- 
miſed, ruſalem, and is frequently repeated by St. Paul in moſt 
A vo- Jof his epiſtles. We are to obſerve however, that the 
ker in · ¶ Moſaic law may be diſtinguiſhed into three parts; that 

many of its precepts are purely political, and were de- 
ended, ſigned 
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ſigned to regulate and eſtabliſh the civil government ¶ *- 
the Iſraelites z that many of its precepts are ceremonial}®"'*» 
and were deſigned to ſettle the outward forms of reife 
gious worſhip z but that ſome of its precepts are mi 
ral, and are only parts of the law of nature. Noe 
whilſt we affirm the Moſaic law to have been new iſtin 
obligatory upon any beſides the Iſraelites, and not t he 1: 
be obligatory at preſent even upon them ; we muſt hen 
member, that the moral precepts: of it did always ob": 
lige, and ftill continue to oblige all mankind ; not be hick 
cauſe they are parts of the Moſaic law, but becauſe the. 
are tranſcripts of that natural law, which was, and al 
ways will be of univerſal obligation to all men, as being 
derived from their nature and conſtitution. * - 

Whatever poſitive laws were given either to Adar 
or to Noah, as the common parents of all mankind, 
would be of univerſal obligation, if we could come to 
the knowledge of them: becauſe the commands «c 
God to them, as the repreſentatives of the ſpecies, one 
at the creation, and the other after the flood, neceſſarily . tt 
extend to that whole ſpecies, which they repreſented. ef 

All ſuch poſitive laws, as are contained in the Goſ. The 
pel, are likewiſe of univerſal obligation: becauſe the P 
author of it, and they who firſt preached it, by his ap- 
pointment and under his direction, declare, that all men 
are obliged to receive it. 

There does not ſeem to be any occaſion to prove, 
that we are obliged to obſerve ſuch poſitive rules, as 
God is pleaſed to preſcribe to us. Since his authority 
over us, and his power to make us happy or miſerable, 
are ſuch apparent and effectual cauſes of obligation, 
that the moſt ſlight obſerver cannot want to have them 
pointed out or enforced. 4 
X. Be- 


B. 


ment 


1 
"MC 


x. Before we paſs on to the conſideration of human Difference 
aws, it may not be improper to ſtate and explane the 


of rell lifference between the law of nature, and the poſitive ture, and 
are maws of God. This difference will be beſt underſtood 


No we conſider what it is, which makes any intelligible 


- * 
, 
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liſtinction between moral and poſitive duties. When 


not he law of Moſes, for inſtance, forbids murder, and 
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X. Be- 


hen it forbids the Iſraelites to eat the fleſh of ſuch 


mimals, as it determines to be unclean; what is it, 


hich makes one of theſe a moral and the other a po- 
tive precept ? This point is not at all cleared up by 
aying, that one of theſe is a precept of the law of na- 
ure, and the other is not ſo: for this, inſtead of bring- 
ng us forward in removing the difficulty, only carries 
$ back to-the place, that we ſet out from. We cannot 
ay, that moral and poſitive duties are diſtinguiſhed 
rom each other, by the different authority, which eſtab- 
iſhes them: becauſe the ſame God, who binds us to 
he obſervance of the law of nature, binds us likewiſe 
o the obſervance of his own poſitive laws. Neither can 
e ſay, that they are diſtinguiſhed from one another by 
he different ſanctions, upon which they are eſtabliſhed : 
decauſe happineſs to thoſe, who obey them, is the com- 
on ſanction of duties of both forts. This is planely 
e caſe both in the Goſpel and in the law of Moſes; 
here moral and poſitive duties are enjoyned under like 
denalties. We cannot therefore look for the difference 
ff theſe two ſorts of duties here; unleſs we will main- 
an, that every moral duty becomes a poſitive one, 
henever God is pleaſed to eſtabliſh ſuch moral duty 
y any expreſs promiſe of a reward to them, who per- 

orm it. 
' Grot. Gd. 
B The 


law of na - 


? fitivelaws. 
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The principal mark of difference is to be found i 
the matter of the duties. The actions of men are, 
their own nature, either good, or bad, or indifferen 
Such actions as in themſelves, or of natural conſ 
quence, tend to promote a common intereſt, or to p 
vent a common harm, are called morally good: they 
make a good part in the behaviour or morals of thok 
perſons, who do them; becauſe they are productive 
good or happineſs to mankind. Such actions, as 
themſelves, or of natural conſequence, tend to hinda 
a common good, or to produce a common harm, 
morally bad: they make a bad part in the morals of 
behaviour of thoſe perſons who do them. Such actior 
are indifferent, as do not affect the general good or we 
fare of others, either orfe way or another; ſuch as i 
themſelves, or of natural conſequence, neither prever 
harm nor do good, neither prevent good nor do harn 
The law of nature, as has been ſhewn already, enjoy! 
all thoſe actions, which are morally good, and forbids d 
thoſe which are morally bad. By this means the fo 
become duties, and the latter crimes. And if God, i 
any expreſs revelation of his will to mankind, has bee 
pleaſed to recite any part of the law of nature, and tt 
eſtabliſh it by any new fanctions; ſtill the nature of thy 
duties ſo recited and eſtabliſhed continues the ſame 
and the actions thus enjoyned, being morally good, at 
called moral duties. But when any actions, which A 
indifferent in themſelves, are commanded or forbidde 
by any expreſs revelation of God's will; thoſe actic 
likewiſe, which God thus commands, become duties}? 
and thoſe actions which he forbids, become crimes 
however, as the actions in themſelves, or in their ow! 
nature, affect the the common good of mankind neithe 

Ol. 
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ne way nor other, as they have nothing in them 


ither morally good or morally bad; this ſort of duties 
re called poſitive duties. Thus in reſpect of God, 
ear, and love, and reverence are moral duties; be- 
auſe they tend to promote a common good, ſince the 
obligations, that we are under to work for this end, 
epend upon our knowing it to be his will, that we 
hould ſo work; and unleſs we fear and love and re- 
erence him, his will would not appear to be a law to 
s. But the particular forms or ceremonies, the parti- 


Wular times and places appointed for expreſſing theſe 


ntiments, are of a poſitive nature. Temperance and 
harity, as they tend to promote a common good, or 
0 prevent a common harm, are moral duties. But any 
xtraordinary reſtraints upon our appetites, which have 
ot ſuch a tendency, are duties of a poſitive ſort. In 
ort, ſince all ſuch actions as are good in themſelves, 
the ſenſe already explaned, are called virtues; and 
i ſuch, as are bad in themſelves, are called vices; we 
ay ſay in general, that all virtues are moral duties, 
d all vices are moral crimes; or that virtue and vice 
re the matter either of the law of nature, or of God's 
oral law, which enjoyns the former, and forbids the 
itter. But ſuch actions, as are indifferent in them- 
lves, ſuch as in their own nature are neither virtuous 
or vicious, are the proper matter of God's poſitive 
TW; they become duties, when he commands them, 
r crimes, when he forbids them. 
I would not be underſtood to mean, that the obſer- 


ance of God's poſitive commands does not at all affect 


e general good of mankind, after he has been pleaſed 
d give them commands z. or that the common intereſt 


not concerned; whether they are obſerved or 
| B 2 neglected 
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"tha hich are commanded, and thoſe which are forbid- 
tne. n. 


, Tho' I have here ſaid, that it is poſlible 99 man- 
ind, by the uſe of their reaſon, to trace out the rules 
f moral duty; I would not be underſtood to intimate, 
at in reſpect of our moral duties all revelation is uſe- 


eſtab 


„ W 
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r, thats. In reſpect of theſe duties revelation may and does 
* Seneinſwer very uſeful and neceſſary purpoſes. In the na- 
- re of the thing itſelf, ſuch actions, as are moral du- 
ON A 


es, may be diſtinguiſhed from ſuch, as are criminal : 
cauſe there is a natural difference between them. But 
en as this difference conſiſts in the good or harm, 
hich ariſes from our actions; long experience, cloſe 
ttention, and accurate reaſonings are neceſſary to diſ- 
over it. So that however poſſible it may be, in the 
ature of the thing itſelf, for mankind to trace out the 
ule of moral duty, without the aſſiſtance of revelation; 
is in fact very unlikely, that they ſhould do it, with- 
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00 ſhort, his obſervations too few, his attention too 
uch taken up with other matters, to ſearch into the 
ature and conſequences of all human actions, and by 
general reaſonings to eſtabliſh a rule of duty. This 
ir reivould be the caſe, ſuppoſing we were all of us to 
mploy ourſelves in this enquiry with as much dili- 
CctionWence as the circumſtances of human life would ad- 
it of, Even upon this ſuppoſition we muſt have re- 
ourſe to the experience and reaſonings of thoſe, who 
ave gone before us. But in general we have neither 
Wligence, nor ſkill enough, to go thro' ſuch an enqui- 
: the bulk of mankind would never find out their 
Wuty, if they were not taught it; they would never give 
hemſelves the trouble of looking for it, if it was not 
5 I | laid 


ut ſome ſuch aſſiſtance. The lite of any one man is 
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Human XI. *Human voluntary laws are of three ſorts ; e 
voluntary ther the civil law, or a law of leſs extent which is nd 
laws o RS 2 
threeſorts, derived from the civil power, or a law of greater ex 


1 tent than the civil law. The civil law is a rule eſtabſ to al 
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laid planely before them. In this inſtance the 


revelation will be uſeful in reſpect of moral duties. I il CO 
will help to teach the rule of duty, even to thoſe wa We 
are the moſt diligent enquirers ; becauſe as the know * 

nited 


ledge of God is infinitely ſuperior to our own, bi 
declarations about the nature and conſequence d 
our actions will be a ſurer guide to us than ou 
own experience and reaſonings can be. And whereve 
he has been pleaſed to point out our duty to us, neithe 3 
want of leiſure nor want of ſkill can prevent us fron 
ſeeing i it. This then is the firſt uſe of expreſs revel 
tion, in reſpect of moral duties. Ir aſſiſts the learndl 
in their enquiries, and inſtructs the ignorant, who with 
out ſuch inſtructions would have known little or ne 
thing of it. But ſuch a revelation is of uſe not on|, 
in publiſhing the rule of duty, but more eſpecially lf 
eſtabliſhing the obligations of mankind to obſerve thi 
rule, by inſtructing them in the full knowledge of G0 
and themſelves, by informing them What their tru 
condition is at preſent, and by what means the wiſdor 
and goodneſs of God deſigns to lead them to happinel 
hereafter. But I am entering too far into the ptovind 
of theology; and muſt aſk the reader's pardon for thi 


digreſſion. ſervar 
extent 


forme 
or thi 


liſhed by the civil power, to which the ſubjects of ani an 1 
nation, who are under the authority of its civil power 
are obliged to conform their behaviour. By the cv 
power we mean that power, which governs what | 


8 Grot. ibjd. g. XIV, Sa 
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in is called civitas, in engliſh a ſtate, a nation or a 
vil community. And by a nation or civil communi- 
ve mean a complete or perfect ſociety of men, who 
e in poſſeſſion. of their perſonal liberties, and have 
Mnited themſelves into one body for the purpoſes of ſe- 
ring their rights, and of promoting a common in- 
Wreſt. The name civil law is now almoſt appropriated 
d the civil law of the roman empire; as this has long 
en called ſo by way of eminence, whenever we ſpeak 
Wt the civil law, we are ſuppoſed to mean this. But 
rhenever I have occaſion to ſpeak of this law, I ſhall 
it the common law, and ſhall uſe the words civil 
229, in the moſt extenſive ſenſe, for the law of the land 
n each particular nation or country, that is for the law, 
Which the civil power in that nation or country has 
.Wſtabliſhed. . 

XII. * Human voluntary laws, which are of leſs ex- Human 
nt than the civil law, and are different from it, as ended ns 
not being derived from the ſame power, are the rules, than the 
hich any one, who has authority over others, differ- civil law. 
ent from civil authority, preſcribes to thoſe whom he 
has a right to command. Such are the rules, which the 
MY maſter of a family preſcribes to his children, or to his 
ſervants. The obligation of this fort of laws does not 
extend ſo far as the obligation of civil laws; for the 
former extends only to the family, of which the father 
Jor the maſter is the head; the latter generally extends 
to all the members of the civil commuity. Or if in 
any inſtances the obligation of the civil law ſeems to be 
ver confined within narrower limits; yet even in theſe in- 
ul ſtances we may planely diſtinguiſh it from the law, 
that we are now ſpeaking of; it we only attend to the 
v Grotius ibid, 


Þ 4 authority 


Law of XIII. The law of nations is a law of greater extent 
nations. than the civil law, and is not derived from the civil 
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authority from whence the law is derived. Thus mili. 
tary law, tho” it is confined to the army, is to be rec- 
koned.a part of the civil law, bædnſe it is derived from 
the cid power. The particular laws of any body cor: 
porate, which is but a part of the civil community, dif- 
fers from the civil law only as a part differs from the 
whole ; becauſe the power, which ſuch a body corpo- 
rate has to make laws for itſelf, is granted to it by the 
civil government. 


power. By the law of nations we mean ſuch rules, as 
nations or civil ſocieties are obliged to obſerve in their 
intercourſe with one another. There are ſeveral points 
relating both to civil laws and to the law of nations, 
which want to be explaned. But our buſineſs in this 
chapter was only to give the reader a general notion of g; 
laws, to ſhew him the ſeveral ſorts, into which laws 
may be divided ; and to bring him acquainted with 
the general matter of the law of nature, Such points, 


as relate to civil laws or to the law of nations, ſhall 
be explaned in their proper place. 
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„ Of Rights and Obligation. 
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be word Right ſometimes ſignifys a law. II. The ſame 

word ſometimes means a quality in actions. III. It com- 

monly means a quality in perſons. IV. Rights perfett 
and imperfect. V. Obligation and right are correla- 
tives, VI. Two maxims of natural law explaned. 

VII. What actions are void. VIII. Rights are natu- 

ral or adventitious. IX. Rights are alienable or una- 
lienable. X. Things are corporal or man Hin 


x tent 
Civil 
es, as 


their 
oints HE word Rigbt is uſed in chai different ſen- The word 
tions, ſes. Sometimes it ſignifies a law. Indeed, in 8%. 
1 this War own language, the word has very ſeldom this mean- _ a 


on of 
laws 
with 
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ſhall 


g; perhaps it is uſed in this ſenſe, when we ſay, that £**? 

atural right requires us to keep our promiſe, or that 
commands reſtitution, or that it forbids murder. But 

e latin word jus, which is ſuppoſed to anſwer to our 

gliſh word right, is very commonly made uſe of in 

at language in the ſame ſenſe as the word lex, to ſig- 

ly a law. 

IT. * The word right ſometimes means that quality The word 
our actions, by which they are denominated juſt or 5%“, 


ſometimes 
ight ones. Tho' I think this quality is more uſually means a 


alled the rectitude, than the right of our actions. The 0 =” 
„e . Ons. 
lefinition, which J have here been giving of right when 

t is uſed for the quality of an action, is the ae that 

rotius has given. And we may obſerve upon it, that 

dur author, when he thus defines it, does not inform us 

yhat this quality is. But if we call it recbitude inſtead 


Gtot. 2674. F. IX. * ibid. F. III. 
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of calling it right, we ſhall ſoon be able to inform ou 
ſelves what it is, and wherein it conſiſts. The 
tude of an action can be nothing elſe but its confor 
ty or conſiſtency with ſome rule: particularly, in me 
lity, it is the conformity or conſiſtency of our actioſ 
with ſuch laws as we are bound to obſerve. It is fraſſe lav 
this conformity or conſiſtency of our actions with tt 
law, that they are denominated lawful, or juſt, or right 
In explaning what is meant by the right or rectitud 
of actions, I have made uſe of the two words conforlf 
mity and conſiſtency ; becauſe if I had uſed only tl 
former word, the reader might have been led to im 
gine, that no actions are juſt or right ones, but ſuc 
only, as the law commands. Whereas in truth, nc 
only ſuch actions, as are conformable to what the la 
commands, but ſuch likewiſe, as are conſiſtent with 
or are not forbidden by it, have all the rectitude, t 
is neceſſary to make them juſt, or right ones: fe 
whatever actions are lawful, are juſt or right; and it 
plane, that all actions are lawful, which the law doe 
not forbid. 

All our actions, in reference to the laws, are divide 


into ſuch as are duties, ſuch as are crimes, and ſuch a. 3 
are indifferent: thoſe actions which the law forbids, ar: poſſe 
crimes ; thoſe which it commands, are duties; ani ſenſe 
thoſe are indifferent, about which it is ſilent, ſo as neif pis e 
ther to forbid nor command them. This latter ſort d be b. 
actions the law allows of; and ſuch allowancc is ſuffici righ 
ent to make them lawful. And as every action i inhe 
called lawful, if it is not unlawful ; fo every action ;-q 
is called juſt or right, if it is not unjuſt or wrong. ed 


It is no unuſual miſtake to imagine, that ſuch ac: 
tions only are to be eſteemed juſt as the law commands 
And 
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nd if what has been faid already is not ſufficient to 
Ward againſt this miſtake, and to ſhew the difference 
tween the notions of duty and rectitude, or berween 
ch actions, as we are obliged to do, becauſe the law 
hmmands them, and ſuch as are ſimply juſt, becauſe 


vich fer, that the word Juſtice itſelf, tho it ſeems to mean a 
Woſitive quality in actions, frequently means a negative 
<titudl e; Or that actions are denominated juſt rather from 
hat is not in them, than from what is. Such actions are 
njuſt as have the quality of doing harm, or prevent- 
g good : and ſuch actions are juſt as have not this 
uality. When therefore we ſay, that the law of na- 
re commands us to be juſt; the meaning is, that it 
orbids us to do harm, or to prevent good. And con- 
equently our actions are as juſt, as this part of the law 
ff nature requires, provided we are careful to avoid 
hat the law forbids. So that in this view our actions 

Wire juſt, not only when they are ſuch as the law com- 
mands; but when they ate ſuch, as the law is ſilent a- 
bout or does not forbid. 


poſſeſs certain things, or to do certain actions. In this 


be has a right, it planely appears, that we conceive this 
right to be ſome quality, which belongs to him, or is 


on | inherent in his perſon. Now in this definition Grotius, 
acuonl inſtead of deſcribing the quality itſelf, has only deſcrib- 


ed the effect of it; inſtead of informing us what it 


! Grot. ibid. F. IV. 
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III. By Right we commonly mean that quality in The word 


a perſon, which makes it juſt or right for him either to Right 
common- 


ly means 
'W ſenſe we uſe it, when we ſay, that a man has a right to : & roy 


his eſtate, or a right to defend himſelf. By ſaying, that ſons. 


— — * * SI — 
" 


* 
* 
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does, that it makes a man's actions or his poſſeſſi 
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is, and wherein it conſiſts: he only tells us what 


juſt. However, we may eaſily diſcover what this qu 
lity is, if we will only aſk ourſelves, what it is, whid 
makes our actions and our poſſeſſions juſt ? The ob 
vious anſwer to this queſtion is, that our actions or o 
poſſeſſions are juſt, where they are conſiſtent with lay: 
and conſequently the right, which any perſon has to d. 
an action, or to peſleſs any thing, is nothing more thaſſfeVer 
his power of doing this action, or poſſeſſing this thing this 
conſiſtently with law. planat 
Right and moral power are expreſſions of like im. ight, 
port. A man's natural power extends to every thing We 
which his ſtrength enables him to perform, whether ind in 
the law allows of it or not. But his moral power ex here 
tends to ſuch things only, as his ſtrength enables him he ac 
to perform conſiſtently with law. For in a moral ſenſe Mixed 
or in reference to ſuch rules, as a man is ſtrictly ob. here 
liged to obſerve in his behaviour, he is not ſuppoſedjſÞP"at 
to have any more power than what the law allows him his PT 
to exerciſe, that 
IV. Rights are divided into two ſorts, perfect and che tl 
imperfect. He would be but an indifferent caſuiſt, ¶ Mina 
who, in explaning the diſtinction between theſe two ſorts whor 
of rights, ſhould only tell us, that perfect rights are thoſe, — 
which may be aſſerted with rigor, even by employing lief, 


force to attain the execution, or to ſecure the exerciſe r 
of them, in oppoſition to all ſuch as ſhould attempt to bas 
reſiſt or diſturb us: but, when reaſon does not allow of hs 
us to ule forcible methods, in order to ſecure the en- < S 
joyment of the rights, which ſhe grants us, then theſe * 
rights are imperfect ones. If a man had any doubt Oo 


m Grotius, 20%. ; 
concerning 
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what Wncerning ſome particular right, whether it was per- 


ſleſno ct or imperfect; and was, upon making enquiry of his 


is quiluiſt, to receive only this deſcription of the two ſorts 
whioWf right; inſtead of being reſolved as to his preſent doubt, 


e would only be led to another; he would be ſure 
pon receiving this anſwer to doubt, whether the right 
as ſuch an one, as might be ſupported with rigor, 
nd by the uſe of force, or not; and his caſuiſt would 
ever be able to give him any reaſonable ſatisfaction 
n this point, till he has given a farther and clearer ex- 
planation of the diſtinction between the two ſorts of 
ight, than this before us. 

We may perhaps ſee the diſtinction between perfect 
nd imperfect rights more clearly; if we obſerve, that, 
yhere the things, which we have a right to poſſeſs, or 
he actions which we have a right to do, are or may be 
xed and determinate, the right is a perfect one: but 
here the things or the actions are vague and indeter- 
minate, the right is an imperfect one. If a man demands 
his property, which is withheld from him, the right, 
that ſupports his demand, is a perfect one; becauſe 
the thing demanded is, or may be, fixed and deter- 
minate. But if a poor man aſks relief of thoſe, from 
whom he has reaſon to expect it; the right, which ſup- 
ports his petition, is an imperfect one; becauſe the re- 
lief, which he expects, is a vague and inderminate thing. 
As far as the bargain between a maſter and his ſervant 
has determined the ſervice, which the latter owes, and 
of courſe the command, which the former has a right 
to give, the maſter's right to command is a perfect one. 
heſe But tho' a parent has a right to expect eſteem and re- 
ub ! Verence from a Son, that is of full age; yet as the 
meaſures of eſteem and reverence, which the ſon then 
owes 


he Ob 
Or © 
h law: 
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Cc im. 


INSTITUTES OF 


owes £0 the Patent, are not fixed and determi 
the right of the parent is, in this inſtance, an umperke 
one. 

If this aceount of the matter does not appear ſat 
factory, we may conſider it in another light. Whey 
no law reſtrains a man from carrying his right into exe 
cution, the right is of the perfect fort. But where the la 
does in any reſpect reſtrain him from carrying it int 
Execution, it is of the imperfect ſort. Or, in other word 
our right is a perfect one, where we can carry it inn 
execution, without breaking in upon the right of othe 
men; but it is an imperfect one, if the rights of othe 
men ftand in the way of it; ſo that we cannot carry i 
into execution without breaking in upon them. Thus] 
have a perfect right to defend my life againſt thoſe, who 
have no right to take it way, I have a perfect right to 
make uſe of ſuch means as are neceſſary for my defence; 
where the law does not preſcribe the means to be made 
uſe.of. I have a perfect right to keep my property; 
fince my poſſeſſion of what is my own does not violate 
the rights of any other man. When my property i 
witheld, my right to recover it is a perfect one; becauſe 
no law reftrains me, or no perſon has any right to hin- 
der me from recovering it. My poverty may give me 
a right to expect relief from them, that I have deſerved 
well of; but I cannot carry this right into execution 
without breaking in upon the right, which they have 
to their own property ; the law therefore reſtrains me 
from carrying it into execution, and the right is an im- 
perfect one. If I am well qualified for any office of 
truſt and profit ina civil ſociety, eſpecially if I am better 
qualifyed for ſuch office, than my competitors, I have Il per 
a right to expect it: but this right is only an imperfect ¶ uni 
One; 


8. 


ne ; becauſe the office being in the diſpoſal of the 


overnors of the ſociety, I cannot carry my right into 


xecutian without breaking in upon their right to diſ- 
boſe of it, as they pleaſe; and the ſame law, which 
gives them the diſpoſal of it, kanders me from carrying 
y right into execution. 


v. Obligation and right are correlative terms: where Obliga- 
any perſon has a right, ſome one or more perſons are 33 
nder an obligation, which correſponds to that right: . 
and on the contrary, where any perſon is under andes. 
obligation, ſome other perſon or perſons have a right, 
which correſponds to that obligation. If the right is a 
perfect one, ſo is the correſpondent obligation : if the 
right is an in imperfect one, the obligation is ſo too. 
This might ſerve for the explaning the diſtinction of 
obligations into perfect and imperfect. As a man's 
right to his life is a perfect one; we may be ſure, if we 
know this, that the obligation not to take it from 
him is a -perfect obligation. As the proprietor has a 
perfect right to demand his goods of us, when we 
happen to be in poſſeſſion of them, we are under a per- 
fect obligation not to withold them. We are obliged to 
relieve the indigent ; but our obligation is of the im- 
perfect ſort, becauſe they have only an imperfect right 
to expect relief. When we have the diſpoſal of places 
of truſt or profit, we are obliged to give them to the 
moſt deſerving : but this obligation, in reſpect of thoſe, 
who are moſt deſerving, is an imperfect one ; becauſe 
their right to the Places, which they aſk for, is of the 
imperfect ſort. 
But perhaps we may be able to diſtinguiſh between 
perfect and imperfect obligations, without attending 
wmediately to the rights, Which anſwer to them, by 


by 


32 


by obſerving; that the obligations, which ariſe out 
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negative precepts of the law are perfect; and th 

thoſe which ariſe out of affirmative precepts, are ii 
perfect. For fince the matter of negative precepts 
preciſe and determinate, ſuch precepts allow of no 
berty at all; they take away the whole moral power 
acting, and conſequently produce a perfect obligatialff 
But the matter of affirmative precepts is not ſo preci 
and determinate; ſuch precepts are to be complyed wij 
as we have proper opportunities; and our judgment 
to direct us as to the opportunities: whilſt thereſo f 
they direct us how to behave, they allow ſome liben 
of chuſing; and upon that account the obligatia 
produced by them can only be imperfect. The k 
ſays Thou ſhalt do no murder The obligation here! 
of the perfect ſort; for the matter of the law is ſo pu 
ciſe and determinate, as to leave no moral power 
acting. The laws ſays— Honour thy father and thi 


mother The obligation here is imperfect ; becauſe Malt 
the matter of the law is not preciſe and determinat nd u 
inſtead of leaving no power of acting, it ſuppoſes us M ect, 
have ſuch a power, and directs us how to make uſe ¶uce 
it, as we have opportunity. vhicl 

From what has been faid already concerning tithe | 
nature of juſtice, that it conſiſts in doing u harm but 
others, it appears that the precepts of juſtice are all taker 


them negative ones; and conſequently, that all of tix 
obligations of juſtice are of the perfect fort. Buices 
as kindneſs and favour conſiſt in doing good; the 
precepts of benevolence are affirmative, and upd 
that account the obligations to any of thoſe duties 
by which any kindneſs or favour is done, are imper the 
fect ones. Wool 
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hat no right can be founded on an injury. The other 
„ — That what could not be done lawfully, is valid, 

fter it is done. To underſtand the meaning of theſe 
o general rules, and the proper application of them, 
<_: will be neceſſary to obſerve, that ſome actions, which 

ec contrary to law, are not only wrong, but void 

What is, the law conſiders them, as if they never had 
een done, as to any moral effect, that might have 
| deen produced by them: but ſome actions, which 
gata contrary to law, are only ſimply wrong; they 
hught not to have been done; but after they are over, 
hey produce the ſame moral effect, as if they had been 
ih. Where the obligation of the law is perfect; 
uch acts, as are contrary to it, are void; or no moral 
Effect is produced by them. The law ſays, — Thou 
alt not ſteal. The obligation is of the perfect ſort ; 
and upon that account the act of theft, as to any ef- 
ect, which the poſſeſſion of goods might have pro- 
duced, is void; the thief gains no property in the goods, 
vhich he has ſtolen. The reaſon of this is plane: in 
he uſe of our natural power we can break the law; 
but ſince the obligation, as it is a perfect one, has 
aken away the moral power of acting, the law does 
ot ſuppoſe us to have any power left, and conſequently 
loes not ſuppoſe any thing to have been done with any 
fect, where we have made uſe of ſuch natural power, 
Now an injury, properly ſo called, is a breach of ju- 
lice, that is, it is a breach of a perfect obligation; and 
imper the production of a right is a moral effect. But ſince 


No breach of a perfect obligation can produce any 
There wv moral 


VI. There are two marie of natural law, which Two 

re often applied very injudiciouſly, and which want nat of 

erefore to be explaned. One of theſe maxims 23 ex: 
ancad. 
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precept is of perfect obligation, are void; but that 
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moral effect, it follows, that no right can be produce 
by an injury. Where the obligation of the law is in 
perfect, ſuch acts, as are done contrary to it, are ſump 
wrong, and are commonly not void, but produce the 
proper effects, as if they had been right. The law ſays 
Obey your parents. A ſon of full age contracts 
in marriage, contrary to the commands of his parent 
ſuch a contract, though it is unlawful, is valid. 
reaſon is, becauſe imperfe& obligations do not take 
way a mans power of acting, but only direct him 1 
the uſe of it. And when the law ſuppoſes a power d 
acting, it cannot ſuppoſe nothing to have been dong: 
where ſuch power has been made uſe of. The al 
therefore is commonly not void, but will obtain it 
proper effect. Thus we ſee, that theſe two gene 
rules, though at firſt ſight they may appear inconſiſtent 
with one another, are both of them true, when the 
are properly applied. The former rule, — That no 
right can be founded on an injury, — is to be applied 
to caſes of perfect obligation. The latter — That what 
was unlawful to be done, is valid, after it has been 
done — 1s applicable only to thoſe caſes where the ob- 
ligation 1s imperfect, 

VII. We have already ſeen, that ſuch actions a8 
are contrary to any precepts of natural law, where the 


s = 
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ſuch as are contrary to precepts of imperfect obligation, 
though they are wrong, are however commonly valid. | 


ſay, commonly valid, becauſe in ſome caſes, even ſuch Ihe p. 
actions as theſe are void. The way to know, whether Wnper 
actions, that are contrary to a law of imperfect oblige le va 
tion, are void or not, is to conſider the effect of them. f nat 


» Grotius Lib. II. Cap, V 5X. k oral 
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f che effect is conſiſtent with the law, then the act is 
lid; becauſe as the obligation was imperfect, there 
as a moral power in the agent; the act therefore does 
ot want a valid foundation: and becauſe the effect is 
onſiſtent with the law, by the ſuppoſition, the law will 
ot hinder its effect. But if the effect is illegal, as well 
the act, then notwithſtanding there ſeems to be no 
efect of moral power on the part of the agent, yet the 
t will be ſo far void as not to produce any effect: be- 
auſe the effects cannot proceed or take place, where 
e law diſallows them. The law ſays — Honour thy 
and thy mother. The obligation is imperfect. 
ut yet, in virtue of this precept, the marriage of a 

on with his mother will be void; becauſe the effect of 

h a contract is as inconſiſtent with the law as the act 
W. The ſuperiority, which ſuch a marriage would give 
the ſon over his mother, is inconſiſtent with the 
lonour, which the law requires him to pay to her. 
This may be expreſſed otherwiſe, What is done 
ontrary to a precept of imperfect obligation will 
de void; if the validity of the act would diſcharge 
from the obligation of ſuch precept for the fu- 
ure. Thus the law ſays, as above, — Honour thy fa- 
her and thy mother. — A man vows, that whatever 
e gives to his father or his mother out of his ſubſtance, 
ball immediately be conſecrated to God, ſo as to make 
t unlawful for them to uſe it, or to receive benefit from 
alid. It. Such a vow as this is a void one, notwithſtanding 
n ſuch he precept, with which it is inconſiſtent, is only of 
hether Wnperfect obligation. The general reaſon is, becauſe 
he validity of it would make void a precept of the law 
If nature. And conſequently, as no man can have a 
oral power of releaſing himſelf from that law, no 
1 man 
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man can have a moral power of doing any act, hie 
will make that law void, or which, if it was to obtai 
its effect, would for the future releaſe him from 4 
obligation of obſerving that law. So that in real 
even in theſe inftances, as in thoſe, where we tra: 
greſs a precept of perfect obligation, the act is voi 
from a defect of moral power in the agent. £ 
Rightsare VIII. Another diviſion of our rights is into nat 


_—_— and adventitious. Thoſe are called natural right 
ous. which belong to a man by the gift of nature, tho 
which belong to him originally, without the interver 
tion of any human act. Adventitious rights are ſud 
as preſuppoſe ſome act of man, from which they ar 
and upon which they originally depend. The righ 
which a man has to his life, to his liberty, to h 
health, to freedom from pain, to the integrity of h 
body, to his good name, &c. are natural ones. Pri 
perty, or the right, which he has to his goods eitheſ or is 
moveable or immoveable, ſovereignty - or the 
which he has to command others of his own ſpecie: 
and many more of the like ſort, which ariſe from ſe 
previous bargain or contract, either expreſs or tacit 
are adventitious ones. But though ſome of our rightsar 
thus called adventitious, and are by this means diſtin 
guiſhed from natural rights; we muſt not imagine Wunalic 
that only the natural rights of mankind are under tand ! 
protection of the law of nature; or that it is no offene X. 
againſt the law of nature to violate ſuch adventit-MWman 
ous rights. This law equally forbids the violation of be of 
our rights of either ſort : ſuch things, as we acquim of na 
conſiſtently with the law of nature, are as much out real. 
own, as it nature had given us them originally: W corpe 


much cauſcleſs harm, that is, as much injuſtice, is dom the o 
to 
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o a man, by cauſeleſsly taking from him what he has 
virly acquired a right to, as by cauſeleſsly taking from 
im what he had a right to by nature. And ſince the 
aw of nature equally forbids every inſtance of injuſtice, 
forbids, not only the violation of mens natural 
ights, but of their adventitious ones too. 


re unalienable, - which we cannot part with conſi- 
ently with the law. There. ſeems to be no other 
zundation for ſuch a diſtinction of our rights, but 
his. I know not how any one can ſhew, that any 
pf our rights, either natural or adventitious, are una- 
enable, unleſs he can produce ſome law, which forbids 
bur parting with ſuch right. Certainly where a mans 
right to poſſeſs a thing, or to do an action, is abſolute, 
Ir is not reſtrained or limited at all by the law; he 
may part with it, if he pleaſes, either by giving it up 
entirely, or by transferring it to ſome other perſon. 
An abſolute right is otherwiſe unintelligible : ſince the 
power of doing, as we pleaſe, makes up the whole no- 
tion of ſuch a right. This therefore may be laid down 
35 a general and fixed rule, that none of our rights are 
unalienable, but ſuch as are in ſome reſpects reſtrained 
and limited by law. 


be of uſe to us to obſerve, that things, in the ſcience 


real.. Our ſenſes will beſt inform us what things are 
corporeal ; for ſuch things are called corporeal, as are 


e 3 bis 


the objects of our ſenſes. Of this ſort are a mans cattle, 
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IX. Some of our rights are alienable, others are Rights are 
nalienable. Thoſe rights are alienable, which the alienable 


Or una- 


w does not forbid us to part with. Thoſe only lienable. 


X. Before we go on to conſider the ſeveral rights of Things 


mankind, and the manner of acquiring them; it may are either 
corporeal 


Or incor- 
of natural law, are divided into corporeal and incorpo- poreal. 


his houſe, his furniture, his lands, his implements 


III 
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huſbandry, his money, &c. Incorporeal things 
ſuch, as cannot be ſeen or handled; they conſiſt « 
rights, and no real thing exiſts without us conforr 
ble to that idea of them, which is in the mind: oni. Pro: 


for better diſpatch, we frequently ſpeak of out rights III. 
as if they were real things. Thus ſovereignty is ſpokenli be 
of, as if it was a real thing; though there is no corporedl a 


exiſtence, which anſwers to our idea of it: it conſiſi con 


wholly of a right to do certain actions, or to give andi pr 
enforce. certain commands. An advowſon, which is al cor 
right of preſentation or collation to a church, is an in 7» 
dorporeal thing. An eccleſiaſtical benefice- is itſelf all op 


incorporeal thing; there is no real thing exiſting, whic 
anſwers to the whole notion of it; it conſiſts not only 
in a right to receive certain ptofits, but in a ne 
wiſe to do certain actions. 

Our rights being divided, as above; into rights to 
poſſeſs certain things, and rights to do certain actions, 


we will go on to confider them under theſe two gene- 
ral heads. 


„ See FINt, 


CHAP.II ni 
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— CHAP, In. 
— Of Property. 


1 : ni. Property what. II. Things not appropriated originally. 

' rights 111. In the community of goods, a right to uſe ſupplies 
| the place of property. IV. Inconveniences ariſing from 
a community of goods. V. Property remedies theſe in- 
conveniences. VI. A conjeffure about the firſt author of 


property. VII. Property aroſe from compact. VIII. This 
compact is either diviſion or occupancy. IX. Proper- 
ty now only to be acquired by occupancy. X. Mr. Lock's 
opinion examined. XI. Making a thing introduces no 
property but by occupancy. XII. Acquiſitions are either 
original or derivative. XIII. Property either general 
or particular. XIV. How far Property ceaſes by dere- 
liction or extinction of the proprietors. 


J. UR right to things is either ſuch an one as Property 
is common to us with all mankind, or ſuch an What. 
one as is peculiar to ourſelves. Some things belong to 
us, becauſe they belong to the ſpecies in general, and 
to us among the reſt. Other things belong to us by 
ſuch a right, as excludes all the reſt of the ſpecies from 
having any thing at all to do with them. Such an ex- 
cluſive right to things is called property. Where things 
are thus fully our own, or where all others are ex- 
cluded from meddling with them, or from interfe. 
ring in any manner about them ; it is plane that no 
perſon, beſides the proprietor, who has this excluſive 
right, can have any claim either to uſe them, or to 


hinder him from diſpoſing of them, as he pleaſes. Sg 


v Grotius Lib. II. Cap. II. $1. 
84 that 
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that property, conſidered as an excluſive right to thingy 
contains not only a right to uſe thoſe things, but 
right to diſpoſe of them either by exchanging them 
for other things, or by giving them away to any other 
perſon, without any valuable conſideration in return, or 
even of throwing them away, which is uſually called 
relinquiſhing them. 

Things II. It does not appear, that the * Author of nature, 
mT - when he provided for mankind ſuch things, as are ne- 
originally. ceſſary for the ſupport or comfort of life, appropriated 

particular things to particular perſons, or gave to any 
one a right to any part of this proviſion excluſive of Mimit h 
the reſt of the ſpecies. The world, which we inhabit, 
the trees, herbs, and fruit, which the earth produces, 
the ſoil itſelf from whence they are produced, the in- 
feriour animals, ſuch as birds, beaſts, and fiſhes, which 
ſupply us with food, or labour for us, or cloath us, or 
ſerve for our pleaſure, were given to all alike. As the 
Author and Giver o 57 1 things ſtands in the ſame 
relation to all manki his gifts, as far as reaſcn can 
judge, muſt belong alike to all: nor can we conceive Wi 
any of them to belong originally to any part of the ſpe- 
cies or to any individual excluſive of the reſt ; unleſs 
we could find, that he had made ſome expreſs diviſion 
and aſſignment of them. Now as reaſon can never col- 
left ſuch an expreſs or poſitive diviſion and aſſignment, 
ſo neither does revelation teach us that any ſuch was 
made, either from the beginning of the world, or in 
any ſubſequent pcriod of it, by the Lord of all things. 
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We therefore conclude, that all things belonged ori- Ibelon 
ginally to all mankind in common, and that the exclu- from 
tive right of property was introduced by ſome act of Item 


man. in co 
4 Grot. 1%. II. 


III. If Ne 
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III. If things had continued in this ſtate of com In a com- 
unity, they would have been uſed and enjoyed by us, — of 
nly as we had occaſion for them: each perſon might right to 
ave taken out of the joint ſtock as much as he want- ui op 4 


, and no more, and might have applied to his own Mace of 
u what he had ſo taken, as long as he wanted Property. 


, and no longer. For theſe common goods are his in 
jo other reſpect, and for no other purpoſes, but to 
upply his wants; and they belong to the reſt of man- 
ind in the ſame reſpect, and for the ſame purpoſes, as 
uch as they belong to him. Theſe purpoſes therefore 
mit his claim to them; ſince all his claim is only to 


habit, Wiſe what he has occaſion for. And conſequently he can 
uces, ve no right to take more than is neceſſary, or to keep 


chat he has ſo taken longer than is neceſſary. Whilſt 
hings continued in this ſtate of community, the gene- 
al claim of all mankind to uſe what they wanted fo 


jar ſupplied the place of property, that each individual, 


hough he could not accumulate poſſeſſions, had an op- 


n can portunity of furniſhing himſelf with the neceſſaries of 
CELVE Wife, and even with the conveniences of it too; pro- 
> ſpe- Nided no perſon had any occaſion for what he had taken 
inlels 
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II. If 


beyond what was barely neceſſary. 

From hence we may underſtand, that a man might 
poſſibly be injured in reſpect of theſe common goods, 
even though, by the ſuppoſition of their being common, 
he had no excluſive right of property in any of them, 
but only a claim in common with the reſt of mankind 
to uſe what he wanted. If they belong to him, as they 
belong to the reſt of mankind ; they, who hinder him 
from uſing what he wants, when they do not want it 
themſelves, do him a cauſeleſs harm; he has a right 
in common with them to uſe what he wants, and they 
ke his right from him. IV. Such 
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5 IV. Such a community of goods as we have be 
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a ſpeaking of, would neceſſarily become inconvenient, 
the wants of mankind encreaſed, and as the love of 
ſtice and equity decayed amongſt them. The wants 
mankind were encreaſed by poliſhing their net 
and by introducing amongſt them a civilized and «fl 
gant way of living. Savages, who could be content 
to live in caves, to cloath themſelves with bark or ſkin 
and to feed upon nuts or acorns, or ſuch other frunts 
the earth produces without much culture, would h 
but few wants, and theſe wants would be eaſily ſug 
plied. But when men are civilized, and improved 
their way of living; they muſt have convenient house 
uſeful furniture, warm and clean cloathing; and t} 
food muſt be prepared and dreſſed for. them, be 
they can eat it. This encreaſe of wants ariſing from 
civilized and improved way of living would not be pet 
ceived ; if nature furniſhed us with as plentiful a ſuj 
ply for theſe wants, as for the ordinary wants of a 
vage. But materials to ſupply ſuch wants, as theſe, a 
not to be met with every where: nature has given 
ſome of them ſo ſparingly, that it requires much in 
duſtry to collect them: and even thoſe, which are col 
lected moſt readily, are not fit for uſe, till they arei 
proved and manufactured with much art and labourf; 
So that even in theſe inſtances, where materials are ple 
tiful, proviſions would be ſcarce; if there were not ab. 
heads to contrive, and a number of hands to work. {ach 
But the encreaſe of numbers will be an additional en good 
creaſe of the wants of mankind. Whatever way of ſu 
life they may be in, the greater their numbers at the 
the greater plenty of proviſions they will have occaſ qiſp 
ſon for. The ſame quantity of materials, or the ſami had 
| improve 
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provements, which would produce plenty, if there 
Were but few men to conſume what is provided, would 
too ſcanty to ſupply the demands of a multitude. 
hen the wants of mankind, compared with the pro- 
vandgfions for fupplying them, were thus encreaſed; it 
ould become not only inconvenient, but inconſiſtent 
do with their peace and quiet, to continue joint part- 
ers of all things, as of a common ſtock belonging 
ally to all. For when the wants of them all, in fuch 
ſcarcity of proviſions, could not be ſupplied at once; 
When more men came at the ſame time to have occa- 
ion for the ſame thing, which could not however an- 
eer the purpoſes of more than one of them; in ſuch a 
of community, where each has the ſame claim to 
#har all of them want, and but one of them can enjoy, 
liſputes and quarrels would be endleſs. 
This inconvenience would become more preſſing, if 
ind failed in the practice of equity and benevo- 
ce towards one another. Few would be willing to 
ubour for the improvement of a common ftock, where 
Mothers are to enjoy in common with themſelves the pro- 
auce of their contrivance and induftry ; and few, even 
or them, who were leaft able or leaſt inclined to work, 
would be willing to take up with the rude and uncul- 
tivated ſupplies of nature, or be contented to uſe and 
e plenſenjoy nothing, but what they had cultivated and im- 
ot abiſ proved themſelves. Thus on the one hand the want of 
rk. Fuch benevolence, as might incline us to labour for the 
nal good of the ſpecies, and on the other hand the want 
way of fuch equity, as might diſpoſe us to be ſatisfied with 
rs afeſſ the fruits of our own induſtry, would encreaſe thoſe 
* CCUM diſputes og quarrels, which a ſcarcity of proviſions 
e fanF}.4q 
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v. The moſt effectual way of ſecuring the peace i 
mankind, in theſe circumſtances, is by introducing 
excluſive property. As by this means the extent 
each perſons claim is aſcertained, and the particul 
ſhare out of the general ſtock which belongs to him 
is ſettled ; he can have no juſt grounds of quarrelling 
with others, tor taking more than they ought to ha 
whilſt they let his property alone: and they on thee 
ther hand can have no pretence to hinder him fron 
uſing and enjoying what he has a right to uſe and en 
joy excluſive of them. If his ſhare is large enough t 
ſupply him with the conveniences | and clegances d 
life; thoſe, who are more ſcantily ſupplied, have no jul 
reaſon to complane, that they are injured : and if 
ſhare, which is allotted to him out of the general ſtoc 
will afford him no more than the neceſſaries of life, he 
muſt content himſelf, as well as he can, with this ſmal 
proviſion; becauſe he knows, that he can claim n 
more. This then is one advantage of an excluſive right 
above a community of goods; that, though it may ſome- 


times be a queſtion, amongſt ſeveral claimants, which like] 
of them has the right; yet theſe queſtions will ſeldomW*%v 
ariſe : and even when they do ariſe, they will admit the 
of a deciſion : no two perſons can have full property brot 
in the ſame thing; becauſe the property of one effe : Pun 
ctually excludes the claim of the other, Whereas in 4 him 
ſtate of community, where all have an equal right to to | 
the ſame thing, it would be a continual queſtion, which the] 
claimant ſhould uſe or enjoy the matter in diſpute : nor ing 
could ſuch a queſtion be eaſily decided; becauſe net- ©" 


ther of the claimants could ſet forth ſuch a right, as 

would effectually over-rule the pretenſions of his com · ¶ of 

petitor. But there is, beſides this, another conſiderable WF 
advantage 
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III. NATURAL LAW. 
lyantage ariſing from the introduction of property. 


Noch an excluſive right aſſigns to each perſon the part, 


r materials, in which he is to labour, and makes the im- 
rovements produced by his art and induſtry, entirely his 


hen they are morally ſure of enjoying them; than 
ey would be, if others, who are unwilling to work, 
had any claim upon the fruits of their labour. Theſe 
tem to be the reaſons, which determined mankind to 
hange their right to things from a common claim, 
hich belonged to all alike, into an excluſive claim of 
articular property. 


for introducing this change to have been rightly aſ- 
ſigned, we ſhould look for the origin of property a- 
mongſt them, whoſe wants were the greateſt, who 
were moſt ſcantily provided for, and who were leaſt 
likely to practiſe the duties of benevolence and equity 
towards one another, All theſe circumſtances concur in 
the poſterity of Cain. Their * anceſtor had killed his 
brother ; and his fears, leaſt the reſt of mankind ſhould 
puniſh this crime upon him and his poſterity, induced 
him and his family to unite themſelves together, and 
to build a city for their defence. By living in ſociety, 
their manners were poliſhed ; and a refined way of hv- 
ing was introduced amongſt them. This ſeems to be 
evident; becauſe we find, that they were the inventors 
of arts and ſciences, both of ſuch as are uſeful, and 
of ſuch as adminiſter to pleaſure. T ubal-cain was the 


Geneſ. IV. 8,17, 21. 22. TT Vl 
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VI. If we look into the hiſtory of the firſt ages of A conje- 


he world, as it is recorded by Moſes, in the book of ny 


eneſis, we may there perhaps meet with ſome account author of 
of the firſt inventor of property. Suppoſing the reaſons Property. 
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inſtructor of every artificer in braſs and iron; at e⸗ 
Jubal was the father of all ſuch as handle the haf ectiv 
and organ. This family had ſeparated themſelves fron C 
the reſt of mankind, and were ſhut up together with ke te 
a narrow diſtrict: where, if there had been but a on It 
of them, and they had been contented with con VII. 
fare and ordinary cloathing, they would have founi ve ſe 
it difficult enough to ſupply themſelves. But the di ce { 
ficulty was rendered greater not only by their elegana e ©2 


and luxury, but by the conſtant encreaſe of their num e int. 
bers. We have no reaſon to imagine, that this family - 
ken 


had any great ſenſe of duty : it is much more likely, 
that, as they lived with a bad parent, the influence 
of his example had indiſpoſed them to obſerve the rules 
of equity and benevolence in their behaviour towards 
one another. Here therefore we are to look for the be- Nemm 
ginning of property, or of an excluſive right to things. ncon 
And the ſacred hiſtorian informs us accordingly, that en 
* Jubal was the father or inventor of poſſeſſion. Our ould 
tranſlators render it, of ſuch as have cattle. But TJubal ls 
could not be the firſt, who taught how to bring up, y. 
and take care of cattle: becauſe we read that Abel had e 
before this time been engaged in this employment. lien: 
The original word ſignifies poſſeſſions of any ſort, ac- = 


is e 
ight 
ff a 1 


quired in any manner, and is not neceſſarily confined, The 
; . | | 

as our tranſlators confine it here, to poſſeſſions of cat- H 
Whic 


tle. If therefore we render this paſſage, as it ought to 
be rendered, that Jubal was the inventor of poſſeſſions; 
there will be ſome appearance of reaſon for concluding, 
that he was the firſt projector of particular property. 
Abel is indeed ſaid to be a keeper of ſheep, and Cain 
to be a tiller of the ground: but it is not neceſſary, 


Gen. IV. 20, Cen. IV. 2. 
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at each of theſe ſhould have had property in his re- 
ective department; ſince they might, either by their 
choice, or by their fathers appointment, under- 
ke to cultivate theſe two different parts of the com- 
on ſtock. 

VII. But let us return from this digrefſion. * We 
ave ſeen by what reaſons mankind were led to intro- 
uce ſuch an excluſive right as we call property, and 
re to enquire, in the next place, in what manner it could 
e introduced conſiſtently with juſtice. The common 
lam, which all men originally had to all things, is 
aken away by the introduction of property, as far as 
is excluſive right extends. Where one man has a 
ght to exclude all others from the uſe or enjoyment 
f a thing; they cannot poſſibly have any claim of 
ommon right to uſe and enjoy it. Now it would be 


| 


on right without their conſent. Property therefore 
ould not be introduced, conſiſtently with juſtice, un- 
fs mankind conſented to it either expreſsly, or ta- 
tly. But if they lawfully might, and actually did, 


Sg up, . 3 : : 
- had Meive ſuch conſent ; that is, if their common right was 
ment, lienable, and they agreed to alienate it; no injury 


vas done to them by the introduction of property. 


t, ac- 
fined, here is no reaſon to fay, that this common right 
F cat- s unalienable: there is indeed no law of nature, 


hr ro Nrhich commands the introduction of property; but 
neither is there any, that reſtrains men from giving 
up their common claim for the benefit of any one, 
erty. Who has a mind to appropriate to himſelf what would 
Cain Mong to all in common, unleſs they had parted with 
meir claim. 


Grot. Lib. II. Cap II FIT. 
that VIII. When 
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Property 


aroſe from 


compact. 


nconſiſtent with juſtice to deprive them of their com- 
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This com- VIII. When mankind were few in number, a 
_ 4:.;. lived together in the ſame place, they could eai 
fion or oc- meet in order to divide their common ſtock, and 
cupancy- aflign to each other his proper ſhare by expreſs co 
ſent, agreement, or compact. But after their numbe 

were encreaſed, and they were ſettled in different par 

of the world very diſtant from one another, it b 
impoſſible for all of them to meet together. This me 

thod therefore of introducing property by expreſs co 

ſent was rendered impracticable. Some conſent howeye 

has been ſhewn to be neceſſary, to make the intrody 

ction of property conſiſtent with juſtice : and a taci 

one would be ſufficient for that purpoſe. Such a taci 

conſent 1s called occupancy. Indeed occupancy is bu 

one part of the act, which is called by this name; but 

as it is the leading part, it has given its name to the 

whole act. What a man ſeizes upon, with a deſign to 

make it his own, or to appropriate it to himſelf, wil 

become fairly his own, or will be made his property; 

when the reſt of mankind, as far as they have an op- 
portunity of obſerving him, underſtand what his deſign 

is, and ſhew by their behaviour, in not moleſting him, 

that they agree to let his deſign take effect. If they 

know his intention, and do not interrupt or contradit MW” e 

it, when they have it in their power, they tacitly con- furuy 

ſent to it. nd 

A mans bare intention, of acquiring property in 2 mak 

thing, is not enough to make it his own; till that in- NC 

tention is known: for without the conſent of mankind M 2? 

no property can be gained juſtly; and there can be no 

ground for preſuming, that they conſent to what they 

know nothing of. Now the act of occupancy is the 


outward mark, by which his intention is made public. 
And 
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und this act is therefore underſtood to give him pro- 
ty 3 becauſe if the reſt of mankind, that is, if the 
ynt partners, who had before a right in common with 
im to the thing, which he has ſeized, do not upon 
his notice of his intention aſſert that common right, 
hey are preſumed to part with it. However, before a 
ight of property can proceed upon the act of occu- 
pancy, one circumſtance is neceſſary, which is, that the 
hing ſeized upon ſhould be certain and determinate. 
lo conſent of mankind can be preſumed to be given 
o what the occupant deſigns, any farther than that in- 
ention is or may be known to them. And it the thing 
eized upon is uncertain and indefinite, the act of oc- 
upancy leaves his intention doubtful and obſcure; the 
eſt of mankind do not underſtand what it is: and their 
onſent cannot be ſuppoſed to reach any farther than 
heir knowledge. 

Upon the whole then; property, as we have ſeen 


already, cannot be introduced conſiſtently with juſtice, 
unleſs by the common conſent of mankind. The 
conſent, which is neceſſary for this purpoſe, might 
either be given expreſsly, when all mankind could 
meet together; and ſuch an agreement is called diviſion: 


or elſe it may be preſumed, in conſequence of the 
future proprietors having without moleſtation taken 
and kept poſſeſſion of the thing, which he intends to 
make his own; and ſuch- a tacit agreement is called 
occupancy. 

IX. But though either diviſion or occupancy might Property 
give property in the firſt ages of the world; when all ax $a 
tne joynt commoners could meet together; the way of acquired 
ntroducing property by diviſion is now at an end. The Þy occu- 

5 a pancy. 
great numbers of mankind, and their remoteneſs trom 


D one 
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one another, have rendered it impoſſible for them all; 

meet, and to divide the common ſtock of goods, 

ſuch parts of the common ſtock, as have not yet be: 
appropriated, There is therefore at preſent no. oth 

method left for beginning property but occupancy a 

ly; all things which were not appropriated forme 

ly, muſt now be appropriated by occupancy, or n 

at all, 
Mr.Lock's X. Mr. Lock agrees with Grotius, that occupancyil 
a the foundation of private property. But then he do 
not conſider occupancy in the fame light, that Groti 

35 conſiders it, as a tacit agreement between the jon 
i owners of the common ſtock and the future propr 
tor. In his opinion things, which originally belongs 
to all mankind in common, became the property of ti 
firſt occupant; becauſe, as he has a property in b 
own perſon, and conſequently in the labour of his be 
dy, or in the work of his hands, by removing any thin 
out of the ſtate, in which nature placed it, he has mi 
1 ed his own labour or a perſonal act of his own with it 
-* and by thus joyning to it ſomething, which is his o. 
he makes it his property. For this labour being 
N unqueſtionable property of the labourer; no man, | 
he, can have a right to what that is once joyned to; 4 
leaſt where there is enough, and as good leſt in co 
mon for others. Thus, whilſt he agrees with Groti 
in words, they differ widely from one another, whi 
the ſenſe of their words is explaned. 
[ deſign to examine at large his apphcation of v 

is here advanced. But before we do that, let us fic 
a while, and enquire, whether his firſt principles 3 


true, — As every man has a property in his own pt! 


ſon; the labour of his body and the work of his hand 
ut 
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properly his. — Now the labour of a mans body, 
r the work of his hands, may mean either the perſo- 
al act of working, or the effect which is produced by 
hat at. In the firſt ſenſe it muſt be allowed, that a 
nans labour is properly his own ; he has a right to ex- 
rt his ſtrength in what manner he pleaſes, where he is 
nder no reſtraint of law. But ig-does not follow from 
Wence, that the effect of his labouring, or that the work 


kewiſe be properly his own. He has, yeu may ſay, 
ixed his own labour with what he removes out of 
hat ſtate, in which nature had left it : but will you 
onclude, that by thus joyning to it his act of work- 
g, he has made it his own? In order to ſtrengthen 


* of uch a concluſion it would be neceſſary to ſhew, that 
#55 e labour of one man can overrule or ſet aſide the 
1s bi 


viioht of others. If I knowingly employ myſelf, in 
orking upon the materials of my neighbour; how- 
1as MillSver I may have mixed a perſonal act, which is my 
dyn, with his property; this will never give me a rea- 
onable claim to his materials. You may urge, that 
he caſes are not parallel; becauſe the materials, now in 
queſtion, are not the property of any one; and conſe- 
a to; Muently, that, by working in ſuch materials, we may 
m compgain property in them; though we could not gain it, by 
he like act, where the materials were appropriated be- 


r, Wire, But the caſes are parallel, as far as the point be- 

ore us requires. It is allowed, that the materials do 
of * ot belong to any perſon by an exclu te right of pro- 
Us le 


derty; but then they belong to all mankind of com- 
mon right. And if mixing my labour with the mate- 
als of an individual will not make theſe materials 
mine, in oppoſition to his excluſive right, I know not 
D 3 how 


f his hands, in the other ſenſe of theſe words. muſt 
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how any act of the ſame kind, or the mixing my lab | 
with materials, which belong to all mankind, ſhouf 
make them mine, in oppoſition to their common rig 
As ſetting aſide the right of an individual, without h 
confent, is an injury to him; fo ſetting aſide the con 
mon claim of mankind, without their conſent, is an inf 
jury to them: and if an injury cannot be the found 
tion of a right in one caſe; it will not be very ealy 
prove, that a like injury may be the foundation of 
right in the other cale. 

Mr. Lock has applied theſe principles to explane th 
introduction of property both in moveable and imme 
veable goods. And if we go on to examine what | 
ſays upon the ſubject, we ſhall find, that he has m 
taken the exerciſe of a common right for the excluſiy 
right of property. * He that is nouriſhed, ſays th 
writer, by the acorns he picked up under an oak, 
the apples he gathered from the trees in the woot 
has certainly appropriated them to himſelf, no bot 
can deny but the nouriſhment is his. I aſk the 
When did they begin to be his? when he digeſted 
or when he eat? or when he boiled? or when | 
brought them home ? or when he picked them up 
And 'tis plain, it the firſt gathering made them nd 
his, nothing elſe could. That labour put a difſti 
ction between them and common: that added ſome 
thing to them, more than nature, the common moi 
ther of all, had done; and fo they became his pr 
vate right. And will any one ſay, he had no rig 
to thoſe acorns or apples, he thus appropriated, be 
cauſe he had not the conſent of all mankind to mak 
them his? Was it robbery, thus ta aſſume to hin 
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f what belonged to all in common?“ The anſwer 
ere is obvious. When thoſe acorns or apples are be- 
Wome a part of his body, we may, if we pleaſe, ſay, that 
Nour be ey are his: but the right, which he then has in them, 
he "IS the ſame, which he has in his whole perſon ; and is 
is an ug more to be called a right of property, in the ſenſe 
foundſſſiat we uſe this word, when we apply it either to 
/ caly loveable or immoveable goods, than the right, which 
on ol WY man has in his leg or his arm, can be called by this 
ame. When he gathered them, or when he boyled 
hem, he had likewiſe a right in them; but it was juſt 
ch a right as any one elſe might have had: a right, 
one of the joint commoners, to uſe as much out of 
he general ſtock, as he had occaſion for. It is by no 
eans neceſſary either to allow on the one hand, that 
e had an excluſive right of property in them, or on 
he other hand to contend, that it was robbery, thus 
o affume to himſelf what belonged to all in common. 
There is a middle opinion between theſe two, which is 
he opinion already mentioned; that when he gathered 
hem, and was eating them, he exerciſed his common 
aht of uſing and enjoying, out of the joynt ſtock, 
hat his occaſions called for. Though therefore we con- 
end, that he could not acquire an excluſive right of 
Wroperty in them, or in any thing elſe, without the 
onſent of mankind, either expreſs or tacit; yet there 
n maß no fear of his being ſtarved, whilſt he is waiting 
or this conſent ; becauſe in the mean time the exerciſe 
bis common right will ſufficiently provide for his 
ubliſtence. 
That it is this common right which a man exerciſes, 
chen he ſeparates a thing for his own uſe, and claims 


2 uſe it, becauſe he has ſo ſeparated it, will appear 
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from the limitation, which Mr. Lock himſelf puts up pdf 
what he calls property, when it is thus acqu red Jatur 
God has given us all things richly, is the voice ¶ und 
reaſon, confirmed by inſpiration. But how far | Drop 
he given it us? To enjoy. As much as any owl 
can make uſe of, to any advantage of life, before 74 
ſpoils, ſo much he may, by his labour, fix a proper 
ty in: whatever is beyond this, is more than 
ſhare, and belongs to others. Nothing was made h 
God for man to ſpoil or deſtroy.” But certain ; 
to take no more than we want, or no more than wil 
can make uſe of, before it will be ſpoiled, is a lil 9 
tation unknown to property : it belongs only wi 
the exerciſe of a common right in a joynt ſtock 
where no one of the commoners has an excluſive rigij 
to keep, but all and each of them have a joint rigid 
to uſe. ; 
But Mr. Lock endeavours to take off this limit 
tion, and to ſhew us by what means, upon the ſan 
principles, property might be accumulated, ** TA 
greateſt part of things really uſeful: to the life of man 
and ſuch as the neceſlity of ſubſiſting made the firl 
commoners of the world look after, as it doth th 


tion; ſuch, as if they are not conſumed. by uſe, wil 
decay and periſh of themſelves : gold, filver, and 
diamonds, are things, that farcy or agreement hati 
put the value on, more than real uſe, and the ne 
ceſſary ſupport of life. Now of thoſe good thing), 
which nature hath provided in common, every on 
had a right to as much as he could uſe, and proper 
ty in all he could effect with his labour; all, that hi 


Lock utſup. Lock ut ſup. pag. 186. 
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cqui ature had put it in, was his. He that gathered a 
voice ¶undred buſhels of acorns, or apples, had thereby a 
property in them, they were his goods, as ſoon as 
gathered. He was only to look, that he uſed them 
Wcfore they ſpoiled, elſe he took more than his ſhare, 
ad robbed others. And indeed it was a fooliſh 
hing, as well as diſhoneſt, to hoard up more than 
e could make uſe of. If he gave away a part to 
inhMany body elſe, fo that it periſhed not uſeleſsly in his 
poſſeſſion, then he made uſe of it. And if he alſo bar- 
imiltered away plums, that would have rotted in a week, 
or nuts, that would laſt good for his eating a whole 
ear, he did no injury; he waſted not the common 
stock; he deſtroyed no part of the portion of goods, 
io 2 that belonged to others, ſo long as nothing periſhed 
Juſeleſsly in his hands. Again, if he would give his 


exchange his ſheep for ſhells or wool, for a ſparkling 
pebble or a diamond, and keep them by him all his 
life, he invaded not the rights of others; he might 
heap up as much of theſe durable things, as he 
pleaſed ; the exceeding the bounds of his juſt pro- 
perty not lying in the largeneſs of his poſſeſſions, 
but the periſhing of any thing uſeleſsly in it.” But 
this writer ſeems here to take for granted the point in 
queſtion. We contend, and he allows, that the right 
of him, who gathered acorns or plums, extends no 
farther than to ſuch a quantity of them, as he can uſe 
before they are ſpoiled : and in ſhewing how this limi- 
tation may be removed, he reaſons as if there was no 
luch limitation. How elſe ſhould he, who had col- 
Jetted more plums, than he could uſe before they were 
D + ipoiled 
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55 


ER n 2. 
1 + af 117 | — — AT” 
_ -- — — 


Re — . 


—— 


- — 


—_— 


* 


* 
1. 


= 
—_ 4 
— 


u 
- 
. 
. 
OY. 


| 
| 
| 


in order to apply this contrivance, he muſt ſuppoſe 


INSTITUTES OT B.. 


ſpoiled, or more ſheep than he wanted to cloath or 1 
feed himſelf, barter away the plums for nuts, which 
would keep the year round, or for metal, that woull 
keep as long as he lived? The very notion of barter. 
ing implys property. Our author therefore muſt ſup- 
poſe the man to have property in what would ſpoil be. 
fore he can uſe it; or elſe he could not ſuppoſe him is lab 
barter it away: that is, ſince this contrivance of bar. 
tering was introduced, to ſhew how property might 
be accumulated, or to take off the limitation of appro- 
priating no more than can be uſed, whilſt it is good; 


the limitation to be taken off already, and the man to 
have property in plums, or ſheep, which he does not 
want, and which he could not uſe, before they would 
periſh in his hands. Indeed if mankind would conſent ¶ Ickne 
and ſubmit thus to barter one with another; this 
conſent would be ſufficient to take off the limitation, 
and to introduce a true right of property. For if ! 
knowingly and willingly bargain with another about 
my own goods, which are in his poſſeſſion, as if they 
were his; this act of mine may well be conſtrued as 
2 tacit conſent to make them his. And if iu. like 
manner mankind would bargain with one another a- 
bout goods, which belonged to all in common, as if 
they were the property of the poſſeſſor, they tacitly 
give up their claim to thoſe goods, and fo they become is 

his property. But property, when introduced after this Nd 
manner, is introduced by conſent ot parties, and not filed 
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by the labour, which the poſſeſſor, or occupant, has lome 
employed in ſeparating the is which he poſſeſſes, Wh" * 
irom the common ſtock, uM, 
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in Mr. Locks opinion, property in immoveable 
ods, ſuch as the earth or ſoil, is acquired in the 
Ine manner and is governed by the ſame meaſure, 
property in moveable goods. As much land 
a man tills, plants, improves, cultivates, and can 
1 ſe the product of, ſo much is his property. He by 
is labour does, as it were, encloſe it from the com- 
on.“ But what is this again, but the exerciſe of 
common right, inſtead of ſuch an excluſive right as 
b property is. For not to inſiſt here upon the limitation 
F If having property only in ſo much land, as we can 
e; ; let us try the effects of this right, and ſee whe- 
er they are the ſame with the effects of property. 

Puppoſe then, that the man, after he has for ſome time 
Billed the land, and cultivated it, was either by age or 
ickneſs to become incapable of rilling and cultivating 
Jt any longer: if the mixing his labour with it was his 
k-hole title to it; when his labour ceaſes, his title to 
he land muſt ceaſe with it; the land can be his no 
gonger, than he can cultivate it; and when he is dif- 
bled for labouring, he cannot ſell or let it to any other 
perſon: that is, it was his to labour in, but not his 
to diſpoſe of as he pleaſes: and conſequently his right 
could only be a right to uſe, and not an excluſive right 
of property. This Mr. Lock might have been ſenſible 
oi, if he had attended his own reaſoning. *< * He, ſays 
tis author, that in obedience to the command of 
Cod, to improve the earth to the benefit of life, 
filed and ſowed any part of it, thereby annexed to it 
ſomething, that was his property, which another had 
"0 title to, nor could, without injury, take from 
um, Nor was this appropriation of any parcel of 
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land, by improving it, any prejudice to any o 
man, ſince there was ſtil] enough, and as good Wil 
and more than the yet unprovided for could ui 
If then his title to the land, which he occupies, ri 
upon this principle, that there was enough tor othe 
beſides what he had taken for his own uſe; it is pl 
that, unleſs there had been enough for others, his ui 
would not have been a good one: and from hene 
follows, that all his title is no more than a comm. 
right to uſe what he wants, and not an excluſive rig 
of property: becauſe the right of property does not t, 
all depend upon the convenience of others. 

To ſtrengthen this opinion concerning the intro 
ction of property, and to anſwer an objection, ui 
has been hinted at already, Mr. Lock compares ui 
value of labour with the value of land, in order to ſbei 
that the property, which a man has in his labouWi 
when he has mixed that labour with the land, over 
lances the value of the land, with which it is ſo mimi 
Nor is it, ſays he, fo ſtrange, as perhaps before cu 
ſideration it may appear, that the property of laboui 
ſhould be able to balance the community of land 
For it is labour indeed, that puts the different 
of value on every thing; and let any one conſider 
what the difference is between an acre of land plant 
with tobacco, or ſugar, ſown with wheat or barley; 
and an acre of the ſame land lying in common, vit 
out any huſbandry upon it, and he will find, that ti 
improvement of labour makes the far greater pu 
of the value. I think, as he goes on, it will be bi 
a very modeft computation to ſay, that of the pro 
ducts of the earth, uſeful to the life of man, nit 


Lock ut ſup. pag. 184. 


tentis 


Wn NATURAL LAW, 


os are the effects of labour: nay if we will right- 
eſtimate things, as they come to our uſe, and caſt 
& the ſeveral expences about them, what in them is 
eely owing to nature and what to labour, we ſhall 
d, that in moſt of them ninety nine parts in a 

aocdred are wholly to be put on the account of la- 
is ur.“ But we may aſk in return, what the value of 
I re labour i is, when conſidered merely as the perſonal 
Hof the labourer ? If neither the timber of his plough, 
oor the horſes, that draw it, nor the meat, which they 
Wt, nor the manure, which he lays upon his land, nor 
e grain, with which he ſows it, are his own, what will 
ou rate his labour at? Certainly you rate it much too 
0 NH if upon comparing it with the value of the land, 
ſou ſet it at ninety nine parts in a hundred, or even at 
Wine parts in ten; But you will ſuppoſe-all theſe mate- 
Hals to be his own, I aſk therefore how he gained 
Property in them? You anſwer, by his labour, and ex- 
Plane this labour to be only the act of taking them or 
Weparating them from the common ſtock. Now this 
Wlabour is of little or no value at all; and conſequently 
you cannot ſay, in this inftance, that the common right 
of mankind is overbalanced by the labour of the occu- 
pant. And if, in one inſtance, a labour, which is worth 
nothing, when compared with the thing acquired, will 
give the occupant property; then we can have no rea- 
| fon to imagine, that it is the high rate of labour, when 
compared with the value of land, which ſo overbalances 
the common right of mankind to the land, as to give 
the labourer an excluſive right to it. You have only 
. dazzled our eyes with this high account of the value of 
me labour; ſince you muſt, in order to give it ſo high a 


value, ſuppoſe property to have been introduced before- 
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hand by a labour, which is of little or no value at 
We may go one ſtep farther. The property of labour, i 
ſay, overbalances the community of land: becauſe i 
value of it, when'compared with the value of land, 
worth ninety nine parts in a hundred. Now if, by i 
ing, that the property of labour overbalances the cot 
munity of land, you only mean, that labour is wo 
much more than uncultivated land, we might allow iii 
But if you mean, that, becauſe the value of labour 
fo much greater than the value of land, the labour i 
one man will overrule or ſet aſide the common claim 
all mankind, we muſt deny it. For ſuppoſe the labo 
of him, who cultivates the land, to be worth nineh 
nine parts in a hundred of the whole value of the lint 
after it is cultivated ; all that could be due to the! 
bourer, upon this ſuppoſition, would be no more tha 
the produce of his own labour: the ninety nine part 
which belong to him, would not ſwallow up the hun 
dreth part, which he had origmally no excluſive right 
to. This hundreth part, that is, the land itſelf, he 
therefore ſtill remain in common, as it was before; be 
might labour in it again, if he pleaſed, as one df 
the] Joynt commoners ; but he would have no proper 
in it. Let us try this reaſoning in another inſtance. 
The landlord, as we call him, or the owner of the ſol, 
after property has been introduced, has an excluſive 
right to ſome certain quantity of land, ſuppoſe for in 
Rance, to an acre which bears twenty buſhels of wheat: 
the tenant ploughs and ſows this land; and befide 
the mere perſonal act of labour, he uſes his own ma 
terials in cultivating the land. Now the labour of tht 
occupyer puts the chief value upon the land, and witl- 


out this labour it would be worth little; for it is to 
this 
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duce the materials: theſe exiſted before, and all, 
we do, is to give a new ſhape or form to them. N. 
the materials, out of which a thing is made, are eith 
our own property; or they are the property of fo 
other perſon; or they are the property of no one, 
are in common to all. If, before we made the thin 
the materials were our own; it is plane, that by makin 
the thing we do not introduce any new or orig 
claim, but only continue our former claim. The m 
terials were our own, before the thing was made; ai 
nothing elſe is our own afterwards : they are ſtill i 
fame materials, but only in a different ſhape. If dy 
materials were the property of ſome other perſon; een 
maker of the thing has naturally no claim to then Dc 
unleſs he makes amends to the owner of them, a 
unleſs the owner voluntarily gives them up. Fort 
would be an injury to the owner of ſuch materials u 

take away his property, without his conſent. Butt 
the materials were in common, before the thing ws 
made; that is, if they were not the property of an 
one; then by making a thing out of them property 
introduced : becauſe, in this caſe, the maker is tht 
firſt occupant. As far therefore as ſpecification, or thi 
making a thing, differs from occupancy, it does no 
produce property: and whenever it does produce pro- 
perty, it obtains this effect only becauſe it implys oc 
cupancy. | 

XII. When I ſay, that property can be no otherwil 
acquired, but by diviſion or by occupancy, I mult be 
underſtood to mean, that original acquiſitions can be 
made in no other way. Our acquiſitions of propertf 
are divided into original and derivative. Original ac- 


quiſitions are ſuch as introduce or begin property in 
| thinos 
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ings, which were before in common or had no owner. 
Nerivative acquiſitions are ſuch, as convey the proper- 
of things from one man to another: the things 
hich are ſaid to be alienated by the old proprietor, are 
Frivatively acquired by the new one. 

We may obſerve by the way, that original acqui- 
ons are made not only of ſuch things, as never had 
WW owner, but of ſuch things likewiſe, as have had an 
ner, and by the ceaſing of his property are become 
| : ommon again. Derivative acquiſitions are but conti- 
Wuations of the ſame property in a different perſon, 
, L Vhen therefore the property in a thing has ceaſed, or 
Mn; UM een interrupted, the thing returns into the common 
| then ock: and whoever acquires it afterwards, begins or 
Iytroduces a new property in it; juſt as if it had never 


em, «> 

For M efore been in property at all. 

riak u XIII.. Property is of two forts, either general or Property 
But {{W&articular. By general property is here meant the either ge- 


| | 
ght, which a body of men have to a thing, excluſive garcicul 
5 ) S parucular. 


ng wh 
of er the reſt of mankind : and by particular property is 
Derty "cant the ſame excluſive right in an individual. Ge- 


is the neral property is acquired by a general occupancy, or 
or the by occupancy in the groſs. A number of men, uniting 
bes nd themſelves into a collective body, are fecking for a 
ce pro. flace to ſettle in, and finding a large tract of land 
ys o uninhabited, they ſeize upon it, and ſettle there. By 

ſuch an act of occupancy the whole country becomes 
erwil the property of this body of men. Though no ſingle 
uſt be perſon in the body has a right to exclude any other 


can be ſingle perſon, in the ſame body, from the uſe of any 
operty pot within the whole tract of land fo ſeized upon; yet 
al ac- all and each have an excluſive right to the whole, and 
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to every part of it, in reſpect of all other individuoods, 

who are not members of this body, and in reſy{alled | 
likewiſe of all other collective bodies whatſoever. Ins, 

After ſuch a general property has been introdu o lon 

in the whole tract of land, where this body of It is 

has ſettled ; ſomething farther is requiſite to give t uiſhe 
individuals, of which the body is compoſed, particuWny pa 
property in the ſeveral parts of this tract. This lat a. 

ticular property is introduced either by expreſs diviii dem, 

and aſſignment, or elſe by particular occupancy ; H em. 

is, either the body by expreſs agreement divides if lan. 

whole country into parcels, and aſſigns to each ind{f&irec 

vidual the parcel, which is to be, and which is ti hich 

made, his own; or elſe the body allows the indinfficulat 

duals to ſeize upon ſuch ſpots or parcels of land, M nd, 

they like beſt, and gives them, or rather allows the th 

to have, an excluſive right to theſe ſpots or parcels Me a 

ſeized upon. Whe d. 

How far XIV. Property in goods may ceaſe two ways. and 
— 44 ceaſes, when the owners relinquiſh their right with Nhoſe 
dereliction transferring it to any one: and it ceaſes like wi hat 1 
A . when the owners are extinct, that is, when no perl ole 
the pro- is left, who has any right to the goods. Property ee 
Prietors. goods ceaſes by the owners dereliction of them; be 
cauſe, as no one elſe had any excluſive right in then 

upon his dereliction or quitting his claim, no one 

all has any excluſive right in them ; and conſequent) 

they become common to all alike. Property in good 


ceaſes, when the owners of them are extinct; becaullil T 
property and a proprietor are relative terms, ſo thu able 
one of them cannot ſubſiſt without the other: pt S 
perty is the excluſive right, which a perſon has to ſud B 

and 
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ividuWoods, as are, upon account of this excluſive right, 

reſMW:1led his own, or his property; if therefore the per- 
er. Ins, who had ſuch right, ceaſe to exiſt, the goods are 
rodudWo longer the property of any one. 


of lt is poſſible however, that goods, which are relin- 
give huiſhed by their owners, or goods, which ceaſe to have 
articuMWny particular owner, may not fo far become common, as 
his Phat any perſon, who pleaſes, is at liberty to ſeize upon 
divildMhem, and by ſuch occupancy to gain property in 
y ; them. Where a body of men have ſeized upon a tract 
ides if land in the groſs, and have by ſuch occupancy ac- 


ch in 
1 1s "Nl 
indi 


quired a general property in it; if the individuals, of 


icular property afterwards in the ſeveral parts of this 
nd, either by an expreſs diviſion and aſſignment made 
vs they the collective body, or by particular occupancy with 
Whe allowance and conſent of ſuch body; then upon 
We dereliction or failure of theſe particular owners, the 
and returns into the ſtate, in which it was before 
hoſe individuals had acquired particular property in it; 


kewir that is, it again becomes the general property of the 
peru ollective body. No perſon therefore is at liberty to 
erty Me upon ſuch parcels of land, as have thus ceaſed to 


de in private property: becauſe, though they have no 
particular owners, they have till a general owner; the 
one collective body has the fame excluſive right to them, 


queniſſi chat it had before any of the individuals acquired pri- 
good ate property in them. 
decade This principle does not naturally extend to move- 


ſo tu able goods. Though the land, and ſuch immoveable 
: pio 890ds as adhere to it or may be conſidered as parts of 
to ſud t, were originally ſeized upon by the collective body, 


and are therefore matter of general property; yet each 
E. individual 


Which this body is compoſed, acquire private or par- 
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before he ſettled with ſuch body, but perhaps en 
before he joyned himſelf to it. When therefore ſur 


perty : becauſe they have no right to come upon tt 


that parcel of land, will become the property of ti 
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individual may well be ſuppoſed to have acquired pi 
perty in many ſorts of goods, before he ſettled with 
collective body upon that particular tract of la 
What plate or jewels, what money or cloaths he broug 
with him, are his own; they are not parts of the lau 
and can ſcarce be ſuppoſed to have been acquired vi 
it. If he had catched and tamed cattle for his uſe; | 
Tight to his ſheep, or horſes, or oxen, which he 
ſo catched and tamed, is not derived from the 
lective body; theſe goods were his own, not on 


goods as theſe are relinquiſhed by their owners, 
when the owners of them fail; if the collective bod 
of which they were members, has any general clai 
to the goods; that is, if theſe goods become the pn 
perty of ſuch collective body, fo as not to be free f 
any perſon, that pleaſes, to ſeize upon them, and mak 
them his own; this effect muſt be produced either 

the conſent of the ſeveral owners, or elſe it muſt ati 
accidentally from the claim, which the body has to th 
land. All foreigners, that is, all who are not men 
bers of this body, are excluded from ſeizing upon fuc 
moveable goods, as have no owner, and are foun 
upon that land, in which the body has general pr 


land for this or for any other purpoſe of their ow! 
without leave. So again, when any parcel of land 
returned to the public, upon the failure or derelictic 
of the private or particular owners; ſuch moveabt 
goods, as have likewiſe no owner, and are found upd 


public: becauſe, as they have property in the land 
ö 
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red pio individuals, even though they are members of the 


with i ublic, can claim to come upon it in order to ſeize 
of lanWipon thoſe goods, and by ſuch occupancy to make 
broug hem their own. But where moveable goods having 
he lan owner are found upon land, which has an owner; 
red vi the owner of the land, being likewiſe a member of 
uſe ; Me collective body, may not ſeize them, ſo as to 
| he Hnake them his property by occupancy, he muſt be 
the caWrecluded by ſome expreſs law of that body. If this 
ot ogg is conſidered merely as a poſitive one, the juſtice 
ps if it is to be defended upon the principle already 
Tre ſuſnentioned of its being eſtabliſhed by the conſent or 
ners, ¶ greement of the ſeveral individuals: or it may be con- 
'e bod dered as declarative, that the public grants out its 
al clagWeneral property in the land to individuals with this 
the piieſerve, that whatever moveable goods having no 
free ¶ ner are found upon it, they ſhall be ſeized for the 
1d mahf uſe the public, and not of the individuals. 
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CHAP. IV. 
Of the Limitations of Property. 


\Property I. JDULL property in a thing is a perpetual right 
reſpect of to uſe it to any purpoſe, and to diſpoſe of it ; 


continu- pleaſure. Property, in the ſtrict notion of it, is ſud 


ance, uſe, 


or diſpo- © right to a thing, as excludes all perſons, except d III 
fal. proprietor, from all manner of claim upon it. No per years, 
ſon therefore can, conſiſtently with ſuch a right... to 

take the thing from him at any time, or hinder hin put n 

in the free uſe of it, or prevent him from diſpoſing a uſe a 

it, as he pleaſes. If any other perſon can claim either reſpec 

to take the thing from him at any certain time, or 0 rever! 

hinder him at all in the free uſe of it, or to prevent] at his 

him from diſpoſing of it, as he pleaſes ; he has not, in only 

theſe reſpects an excluſive right to it; that is, his ex-W own: 

cluſive right, or property in the thing, is ſo far limited. death 

Theſe then are the limitations, to which property WW not t 
ſubject; they are limitations, in reſpect of its cont: ¶ pleaſt 

nuance, or in reſpect of the uſe of what we have pro. WM perſo 

perty in, or in reſpect of the diſpoſal of it. IV 

Limita- II. A mans property may be limited in any of thel'M whic 
Cons woe reſpects, either by his own act, or by the act of ſom Ml owns 
the pro- other perſon. He limits it by his own act, if he com Hm 


prietor or 


„om ſome ſents either expreſsly or tacitly to give any one, be his x 


other per- ſides himſelf, * claim upon what is his. If this 5 I to hi 
done 


ſon. 
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Wione by expreſs conſent, we call it a grant. If it is 
one by tacit conſent, we call it uſage or cuſtom, His 
Wroperty is limited by the act of another, though not 

indeed wholly without his own conſent, if he receives 
a thing by gift, or by purchaſe, and the perſon, from 
Wwhom he receives it, makes it over to him under limi- 
Nations. The act of the perſon, who makes the thing 
Wover to him, is principally conſidered ; becauſe the li- 
mitations are made at the motion and diſcretion of that 
Wperſon : but yet his own conſent concurs with this 
Wat; for he was at liberty to have refuſed accepting 
the thing under thoſe limitations, if he had thought 
proper, 

III. If lands are granted to a man for a term of Limita- 
years, with full power, whilſt that term laſts, to uſe ſet 7 
or to alienate them; he has property in theſe lands, continu- 
but not full property; he has an excluſive right to 
uſe and diſpoſe of them, but this right is limited in 
reſpect of its continuance. If a man grants away the 
reverſion of his eſtate, and this grant is to take place 
at his death; he limits his property, in reſpect not 
only of its diſpoſal but of its continuance too, by his 
erg own act. Indeed his property might have ceaſed at his 
death, though he had made no ſuch grant; yet if it had 
not been made, there are natural ways, by which, if he 
pleaſed, he might have continued this property in other 
Pro perſons, even after his death, to an indefinite time. 

IV. Limitations in reſpect of the uſe of things, in Services, 


. 
r di f 
2 
Cc 


ont 


theke which we have property, are called ſervices. If the - Gag rag 
ſome BN owner of a thing has not the full and free uſe of it to reſpect of 
co himſelf, that is, if any other perſon, notwithſtanding _ 

* his property in it, can claim either to uſe the thing, or 

154 to hinder him from uſing it, in what manner he pleaſes; 


F 3 the 
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the thing is then ſaid to be charged with a ſervice duff 


to the perſon, who has ſuch a claim. 


It may not perhaps be thought foreign to our pri 
ſent purpoſe, to take notice of the effects produce 
by ſome of thoſe ſervices, which the goods of one mu 


may owe to another. Services may be divided int 


two ſorts, perſonal and real. * Indeed all ſervices, whe 1 


we conſider them as rights, belong to perſons : bu 
then ſome of them belong to a perſon conſiderei 
ſimply, or merely as a perſon; and theſe are what w 
call perſonal ſervices, to diſtinguiſh them from othe 
which belong to a perſon, not conſidered ſimply, « 
merely as a perſon, but as a perſon poſſeſſed of ſom 


particular thing. This latter ſort, though they belong 


to a perſon, as well as the former, yet becauſe they d 
rem ſequi, follow the poſſeſſion of a thing, are calle 
rea] ſervices, 

The principal perſonal ſervice is uſufruct, or u 
and profits, which 1s a right to uſe the property of an 
other and to enjoy the advantages ariſing from it, with 
out impairing the ſubſtance of the thing ſo uſed and 


enjoyed. The fruits or advantages of a thing, which 


is a mans own, naturally belong to the owner of it: 
he may therefore, if he pleaſes, grant them away, pro: 
vided they can be ſeparated from the thing itſelf ; and 
yet ſtill retain a right to the diſpoſal of the thing, thal 
is, to the diſpoſal of the ſubſtance of it, which is all 
that after ſuch a grant, belongs to him. But it is t 


be obſerved, that this limitation of property, which 8 


called uſufruct, can take place only in ſuch goods, 8 
can be uſed without being conſumed, ſuch as lands 


£ Grotius Lib. I. Cap. I. IV. 
Puffend. B. IV. Cap. VIII. $ VI, VII, &c, 
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Wuſcs, ſlaves, horſes, books, &c. For in things, which 
We neceſſarily conſumed in the uſing, the ſubſtance and 
We uſe, or the property and uſufruct, if we may ſo 
llt, are inſeparable from one another. There ſeems 
e malowever to be ſomething like a right of uſe and pro- 
different from property, in theſe things, which 
when e ws itſelf whenever they are lent, If, when wine, or 
ain, or money are lent, the full property in them was 
ansferred by the lender to the borrower, a loan of 
ch things as theſe would not differ from a gift. And 
et, in the mean time, if the borrower had no ſort of 
roperty in the ſubſtance of the thing made over to 
im, he could not uſe what he has borrowed; becauſe 
he uſe and ſubſtance are ſo united to one another, that 
o uſe can be had of ſuch things without breaking in- 
o the ſubſtance itſelf, Under the article of contracts 
bis matter will be fully explaned. At preſent it will 
de ſufficient to obſerve, that where things, which can- 
ot be uſed without being conſumed, are lent ; the 


im by the lender : but then this property is not full 
and abſolute, it 1s limited in reſpect of time. His pro- 
it :Wperty continues only during the lenders pleaſure ; if no 
particular time of payment has been fixed: but if there 
is a fixed time for payment; then the property conti- 
nues till that time comes. The other ſorts of perſonat 
ſervices, ſuch as bare uſe, dwelling, work of ſlaves, 
as the roman law explanes them, are only more re- 
oy ſtrained inſtances of uſufru@ : and any of theſe are li- 
mitations in reſpect of uſe upon the property of him, 
Whoſe goods owe ſuch ſervices : he cannot have the 
full and free uſe of them, where others have any claims 
of this ſort upon them. | 


ouſcyll E 4 Real 


dorrower has a property in the things made over to. 
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free uſe of it. Theſe ſervices are divided into ſervice | 


| ſpouts or gutters into his yard: the ſervice of jutting 
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Real ſervices due to any perſon upon account let 1 
ſome eſtate, which belongs to him, are certain advn vice 
tages, which the eſtate of another owes to his: aſh gran 
the other, whoſe eſtate owes ſuch ſervice, is limiu Mr the 
as to his property in reſpect of the uſe of it. Fori | m bo 
any perſon, beſides himſelf, may lawfully claim to ui ouſe 
what belongs to him, or if he may be lawfully hi aan 
dered by any other perſon in uſing it himſelf, he cu i re pat 

icht, 
prounc 


not, in either caſe, be ſuppoſed to have the full and 

of city eſtates, and ſervices of country eſtates : Bu e is 
under the notion of city eſtates, the roman law in ected 
cludes not only ſuch, as are actually in a city, bu ut lik 
likewiſe all buildings, wherever they are ſituated, which 
are intended for the habitation of mankind, or for the 
exerciſe of commerce. Such arc the ſervices of bearing 
a burden; where my neighbour has a right of 1=tring 
his houſe reſt upon my wall, or my pillar: the ſervice 
of receiving dropping water; where he has a right d prope 
conveying water, through ſpouts or gutters, into my 


yard: the ſervice of not receiving dropping water; 
where he has a right to hinder me from turning ſuch 


or ſhooting out; where he has a right to extend his 
buildings in ſuch a manner, as to hang over my V 
ground: the ſervice of not raiſing a building higher; WM any 

where he, for the profit or convenience of his houſe, full 

has a claim upon me not to build beyond a fixed Ml ceive 
height: the ſervice of lights; where I am obliged to rich 
admit his making windows into my yard or garden: to t 
the ſervice of not hindering lights; when I can raiſe no For 


building upon my own ground, ſo as to obſcure his ſuch 


windows: the {ſervice of proſpect; where I am bound the 
to 
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Jeet my neighbour look freely into my eſtate: the 
ice of receiving a water courſe ; were I am bound 
grant a paſſage to water- pipes through my houſe, 
the benefit of his: the ſervice of ſinks; where I 
| | m bound for the convenience of my neighbours 

ouſe to ſuffer his ſink to paſs through my grounds. 
n-MMnſtances of ſervices due from eſtates in the country 

re path-way, drift-way, and road. A path-way is a 
Wicht, which my neighbour has, of walking through my 
Erounds, upon account of ſome particular eſtate, which 
De is poſſeſſed of, and with which this right is con- 
* ected. Drift-way is a like right not only of walking, 
but likewiſe of driving his cattle or carriages through 
them. And a road, 1s a right of paſſing, going, walk- 
ng, driving, carrying, or drawing through them, either 
to a town, or to ſome highway, or to a ferry, or to 
a bridge, or to ſome eſtate of his own. In theſe and 
many more inſtances of the like fort, the uſe of my 
property is limited : I cannot do what I will with a 
thing, which belongs tome; becauſe ſome other per- 
lon has a claim upon me to ſubmit to an inconveni- 
ence, or not to reap an advantage, which, if there had 
been no ſuch claim, I ſhould not have ſubmitted to, or 
ſhould have reaped. 

V. Though a man cannot be underſtood to have Limita- 
any property in a thing, when another perſon has a ſpekt of 
full right to diſpoſe of it, yet property may be con- diſpoſal. 
ceived to continue, where the proprietor has not a 
night to diſpoſe of the thing as he pleaſes. This ſeems 
to be the caſe of an eſtate, which is held in truſt. 
For though there is commonly another limitation of 
luch eſtates in reſpect of the uſe; by which limitation 
the truſtee is obliged to diſpoſe of the profits ariſing 

from 
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from them to certain purpoſes ; yet are they attend | 
too with a limitation in reſpe& of the diſpoſal of the 
where the truſtee is no more at liberty to diſpoſe of i 
eſtate itſelf at his own diſcretion, than he is to diſpy | 
of the uſe and profits of it. In the caſe of pledges, iff 
property of the perſon, whoſe goods are pledged, li: 
mited as to the diſpoſal of ſuch goods. Pledges af 
ſuch goods, as the debtor puts into the hands of ill 
creditor, or aſſigns over to him, as a ſecurity, that wil 
on failure of payment the creditor ſhall have propenilf 
in the thing pledged. If moveable goods are pledge 
they are called pawns; if immoveable ones, they al 
called mortgages. In both caſes the owners prope 
Is limited in reſpe& of the diſpoſal of the thing, t 
the debt is paid; becauſe the creditors right of ſecuny 
would be broken in upon, if the debtor was to diſpel 
of it. 
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NATURAL LAW. 
CHAP. V. 
Of our common Right to Things. 


” | What things are ſtill in common. II. The ocean is not 


Wi: property. III. Some waters admit of property. 
| IV. Wild beaſts, birds, and fiſhes are in common till 


(aten. V. The right to take wild beaſts, &c. may be 
b | reſtrained as to its exerciſe. VI. Right of extreme ne- 
= ſy ets aſide property. VII. This right is ſubject to 


"MF three limitations. VIII. Right of harmleſs profit on 
"Wl hot founded. IX. This right is precarious in its ex- 


erciſe. ä 


ature never could be appropriated, or though in their 
dwn nature they might be appropriated, yet in fact 
ever have been. We will conſider the rights, which 
belong to all mankind in common, in reſpect of things 
of each ſort. 


ing the introduction of property in other things. The 
firſt reaſon, that we urge in proof of this, is only a 
moral or probable one. It is not likely, that mankind 
ſhould ever think of gaining an excluſive right to the 
ocean; becauſe there was no reaſon for it, no cauſe or 
motive, which might induce them to it. And though, 
where an act appears evidently to have been done, we 


i Grot, L. II. C. II. FI, * Grot. ibid. 5 III. 
| could 


LL things may be divided into ſuch, as are in What 
common, and ſuch as are in property. Such 2 A 
ings are ſtill in common, as either from their own — 


IT. * The ocean, either as to the whole, or as to the The ocean | 
principal parts of it, does not admit of property, but is not in 
remains ſtill in common to all mankind, notwithſtand- Property. 


as any uſe can be made of it, without making uſe a 
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could never diſprove the exiſtence of it by alledguif 
that there was no reaſon for doing it; yet, where | 
doubtful whether an act has been done or not, the o 
cluſion is probable, that it never has been done, g 
vided no reaſon can be found, why it ſhould. *N 
the general reaſon for appropriating other things 
that the ſame thing would not anſwer the purpoſet 
all the joint-commoners, who might have occaſion 
make uſe of it, at one and the fame time. But d 
ocean, whilſt it continues in common, is not liablet 
this inconvenience : it is large enough to anſwer th 
occaſions of all mankind, either to fail upon, or to fl 
in, or to fetch water from. We therefore conclud, 
that it was never in the intention of mankind to appn 
priate it, or to acquire an excluſive right in it; becaik 
the general reaſon, for acquiring ſuch a right in oth 
things, could in reſpect of the ocean have no weigh 
with them. 

We may ſay the ſame of large banks of ſand, which 
are ſufficient to ſupply all men, who want to uſe the 
ſand, either for ballaſt, or for any other purpoſe. The 
ſame reaſoning is likewiſe applicable to the air; as fu 


the ſame time of the ſoil or the water. 

But beſides this moral reaſon, ariſing from the wan 
of intention in mankind to acquire an excluſive right 
in the ocean, there is a natural one, which ſhews, that 
no ſuch right ever could be acquired. Occupanc] 
cannot proceed ſo as to give property, unleſs in ſuc 
things as are certain and determinate. The foil ot 
land, though the parts of it are in continuity or jon 


! See Chap. III. FV. ® See Chap. III. 5 VIII. 5 
10 
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1 
lege one another, is diſtinguiſhed. into parcels by hills 
here W mountains, by brooks or rivers: and where theſe 


tural boundaries are wanting, parcels of it may be 
ſtinctly ſet out by fences, or plantations, or other 


the o 


ne, p 

_ 1 1 ecial land-marks. But the ſurfaces of fluids are, in 
ings I eir own nature, ſo ſmooth and yielding, as not to 
poſes nit of being diſtinguiſhed into parcels, by any ſuch 


atural or artificial boundaries. It they are thus ſet out 
t all, it muſt be by the banks or ſhores, in which 
hey are contained. Now the ocean 1s not contained 
thin banks or ſhores : for it rather encompaſſes the 
nd, the continent as well as what are commonly 
led iſlands, than is encompaſſed by it. The natural 
ncertainty therefore of the thing, both as to the whole 
df it, and as to its principal parts, renders it incapable 
ff being appropriated by occupancy. Mariners indeed 
and geographers divide and ſet it out by the artificial 
meaſure of degrees in latitude and longitude. But as 
heſe are not laſting and viſible limits; they cannot ſo 
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_ diſtinguiſh the ocean into parcels, as that one part of 
1 mankind ſhould be able to find out what another part 
3 fr deſign to make their own, without expreſs information; 


and conſequently they cannot make the ocean capable 
of being appropriated z unleſs all the parties were to 
meet, and enter into an expreſs agreement about ſet- 
- ling the limits of each others property. Such an agree- 
rigit WY ment as this is what we call diviſion, But if property 


uſe at 


want 


that BY in the ocean cannot be introduced any other way than 
64 by diviſion, no property can be introduced in it at 
U 


preſent, * as has been ſhewn already. And formerly, 
| whilſt mankind were few, and lived near together, ſo 
n chat they could readily meet, the ocean, or however 


or 


" See Chap. III. SIX. 
10 far 
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far the greateſt part of it, was unknown'to them, 

conſequently . could not, at that time, be meaſy 

divided, and, aſſigned. Since therefore property in 

ocean could not be introduced either by occupancy 

by diviſion, the neceſſary conſequence is, that it is 

capable of being appropriated at all. 

* III. The caſe of * rivers, bays, ſtreights, pools, 

ut To lakes is different from that of the ocean. For thoq 

perty. as fluid bodies, they are not ſet out into certain 

determinate parcels by any marks or limits upon th 

ſurface ; yet as they are contained within banks or ſhoꝶ 

which are near to one another, they are by this 

made certain and determinate enough to admit of py 

perty by occupancy. 

Wild IV. Many things, which in their own nature adn 

— 1 4 of occupancy, ſo that an excluſive right to them mg 

fiſhes, are be acquired, have yet in fact never been appropriatdl 

in com. becauſe no one has ſeized upon them for this purpok, 
won. till 

Of this fort are wild beaſts, birds, and fiſhes, whid 

have never been caught, or after they are caught, han 

eſcaped from us ; iſlands, which are uninhabited, « 

ſuch tracts of land, either in iſlands or on the continem 

as no perſon has yet ſettled upon. 

As to wild beaſts, birds, or fiſhes, ſince they are pat 

of the common ſtock, any perſon may of comma 

right take them for his own uſe or diverſion ; and-occt 

pancy without interruption will give him property 1 

them. But then this property is very precarious ; be- 

cauſe it continues no longer than poſſeſſion, Wheneve! 

ſuch animals have made their eſcape, the natural pre 

ſumption, upon account of their wildneſs, is, that the) 

can be recovered no more : and conſequently their for 


* Grot, L. II C. III C VII. ? Grot. ibid. & V. 
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er owner muſt in all reaſon be underſtood to give 
m up or relinquiſh them. This property however, 
precarious as it is, ſeems to be more, than the mere 
erciſe of a common right to take and to uſe them: 
zuſe, if he, who takes them, can make them tame, 
that by loſs of poſſeſſion he does not loſe all proſpect 
recovering them, his property in them will be fixed, 
ren after they have eſcaped from him; and he may 
am them wherever he finds them. And it farther ap- 
us that the right to ſuch animals, when they are taken, 
more than a common right to part of a joint-ſtock; 
(cauſe no reaſon can be given, in the nature of the 
of ping itſelf, why any perſon may not take more ſuch 
imals, than he wants for his own uſe: and as long as 
e can keep poſſeſſion, what he has ſo taken are his own 
diſpoſe of in any manner, that he pleaſes. His right 
herefore, whilſt poſſeſſion continues, is not merely a 
urpok. Right to uſe, but an excluſive right of property. 
wia v. But though no reaſon, in the nature of the thing, , The | 
„ hann be given, why any perſon may not lawfully take as cake wil 
ed, «nary of theſe wild animals, as he will; yet his right of 3 
inen king them at all is limited, by a reaſon drawn from ſtralued as 
Nee conſideration, that other men have property to - EX 
e pat Wn ſuch things, as he muſt make uſe of in order to take POR” 
nm em. No man can hunt, or fiſh, or fow!, without 
occu- uſing the ſoil or the water, If therefore others have an 
rty i Nercluſive right to the ſoil or the water, which he has 
be · ¶occaſion to make uſe of in following theſe diverſions; 
never Was he cannot claim to uſe their property, he cannot juſtly 
Pre. claim the liberty of hunting or fiſhing or fowling, on 
they Nach lands or ſuch rivers as belong to them. It may 
for. perhaps be aſked how he can juſtly be hindered from 
xercifing a right, which he enjoys by the law of nature, 
mer | a 
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Property. things, as are appropriated to particular perſons. Fot 
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a right of taking and uſing, or even of appropriaty 
ſuch animals as do not belong to any one; ſince ſuc 
hindrance or interruption ſeems inconſiſtent with 
law of nature? But to this we reply, that fiſhing, hu 
ing, or fowling are originally matter of natural rig 
not becauſe the law of nature commands them, but 
cauſe it does not forbid them. Now though no a 
man can take away the liberty of doing what the layd 
nature commands; yet there is nothing, that can pr 
vent ſuch act from taking away the liberty of doi 
what the law has left indifferent; provided the parti 
to whom ſuch liberty belongs, give their conſent toi 
This in reſpect of hunting, fiſhing, or fowling, thought 
was not done expreſly, was done tacitly and of neceſſ 
ry conſequence by the introduction of property in tk 
ſoil or the water. For it is unintelligible to ſuppok, 
that one man has an excluſive right in the ſoil or tt 
water, and yet that another may uſe them, if he pleaſa 
to theſe purpoſes. To give any other perſon belids 
the proprietor ſuch a claim, after property is intro 
duced, ſome reſerve muſt be ſhewn, and an exprek 
reſerve too, of this liberty: for otherwiſe the comma 
or general liberty of uſing the foil or the water for the 
purpoſes of hunting, fiſhing, or fowling, is as effectu. 
ally given up by the introduction of property, as tht 
general liberty of uſing them to any other E 
whatſoever. lion 

VI. * It may ſeem ſtrange, that we ſhould enquire, \ 
whether all mankind can in any circumſtances or in an 


ſince property is an excluſive right to the things ap- 
s Grot, ibid. C VI. ; 
propriated; 
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ropriated 3 it ſeems to have wholly fuperſeded theſe 
ommon claims of mankind. We ſhall however find 
pon enquiry, that the fact is otherwiſe, and that in 
me circumſtances our common right to the uſe of 
hings remains, even after thoſe things have been 
ppropriated, and have their diſtin&t and reſpective 
Dwners. 
Grotius maintains, that there are two inſtances of ſuch 
MP: common claim: the firſt he calls the right of extreme 
eceſſity ; the latter the right of harmleſs profit. In 
ſupport of the right of extreme neceſſity we may urge 
with him; that when mankind firſt agreed to divide 
the common ſtock amongſt them; or when afterwards 
hey ſuffered any one to acquire property by occupan- 
cy; if they had been aſked, whether they conſented 
ſo effectually to exclude themſelves from what they 
agreed to appropriate, as never to claim any uſe of it, 
even though it ſhould be abſolutely neceſſary to their 
own preſervation? It is moſt likely they would have 
anſwered, that they intended no ſuch thing, but agreed 
to the introduction of property for the convenience of 
all, and not for the deſtruction of any. And ſince the 
caim, which the proprietor of a thing has to it, de- 
pends upon the conſent of mankind ; this claim muſt 
be ſubject to all the limitations, which they deſigned to 
lay it under, and can extend no farther, than they de- 
lizned it ſhould extend. | 
We may urge in ſupport of the ſame right of ex- 
treme neceſſity, that no compact, either expreſs or 
tacit, could ſo introduce property, as to be binding 
without ſuch a limitation, For ſince the right, which 
a man has to his life is unalienable; as will appear 
hereaſter; he cannot alienate the natural right, which 
he has to the neceſſary means of his own preſerva- 
F tion. 
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guilty of a fallacy. If, when you aſſume, that the per 
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tion, However therefore mankind may have M eſtio 
ſented, that particular things ſfould be poſſeſſed WM... 


property by particular perſons; yet in whatever ¶ ¶ g o 
ſpect ſuch things become abſolutely neceſſary for i ¶ ore i 
preſervation of individuals, they {till continue in cos: 
mon. So that extreme neceſſity ſets property aſide, Mea « 
makes it lawful for perſons, who labour under ſuch nalf ſpect 
ceſſity, to uſe thoſe things, in which others have p To 

perty, as if the things were ſtill in common. Th e ha; 
where a man muſt have ſtarved otherwiſe, it is navii.u\ 

rally no theft, if he takes victuals, which is not Me ha 
own : becauſe, though the owner of what is ſo ta here 
has, in reſpect of all other men, an excluſive right wither 
it; he has no ſuch right in reſpect of the neceſſitouW:ch p 
perfon. You may ſay indeed, that it is not the pW ut h 
perty of the poor man, who takes it: which we readiffWicht, 
allow. But then we contend, that, in reſpect of hin emma 
it is not the property of the perſon, from whom he tabe ode 
it. If it was, you might eaſily prove this act to Maly 
theft, unlefs the owner conſented to his taking it: be en an 
cauſe theft conſiſts in taking away the property of ry, 
other without his conſent. But you ſhould obſere other 
that where there is no property, there can be no thelt. enab], 
And if, in order to prove the poor mans act to EIn for 
theft, you will aſſume, that the perſon, from whonWſem 
the thing is taken, has property in it; you either tak the r 
the matter in queſtion for granted, or elſe you at extre 


prob: 
duce 
caſes 
to ſu 
man 


fon, from whom the thing is taken, has property in it 
you mean, that he has property in reſpect of the poo! 
man; or that, as the owner has a right to exclude al 
others from the uſe of the thing, fo he has likewiſe the 
lame right to exclude him, you take the matter i 

queſt100 
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eſtion for granted. But if, when you aſſume this in 

| neral, you mean only, that he has property in re- 

ect of all others, you are guilty of a fallacy; you have 

ore in your concluſion, than is contained in your pre- 

iſes : you aſſume only, that he has property in re- 

Wt of ſome, and conclude, as if he had property in 

ſpect of all. 

e paß To this head we may likewiſe refer the right, which 

c have, in caſe of fire, to pull down our neighbours 

ouſe in order to preſerve our own ; the right, which 

Sc have to cut the mats or cables of another man, 

here our own boat is entangled with them, and muſt 

therwiſe fink ; the obligation, on ſhip-board, which 

ach perſon is under, in a ſcarcity of proviſions, to bring 
but his own ſtock and to leave it in common; the 
ight, which in a ſtorm all, who are on board, have to 
lemand that each perſon ſhall throw ſo many of his 
poods into the ſea, as would overburden the ſhip; and 
laſtly the right, which a nation at war has to ſeize up- 
on and garriſon a place of ſtrength, in a neutral coun- 
try, when it is morally certain, that the enemy would 
otherwiſe get poſſeſſion of it, and by that means be 
enabled to do them irreparable damage. For though, 
in ſome of theſe inſtances, the preſervation of life may 
ſeem not to be immediately concerned ; yet at leaſt 
the reaſon, upon which Grotius ſupports the right of 
extreme neceſſity, is applicable to all of them. It is not 
probable, that mankind, when they conſented to intro- 
duce property, ſhould deſign to extend that claim to 
caſes, wherein ſuch an excluſive right would force them 
to ſuffer what is beyond the ordinary patience of hu- 
man nature. 


7 2 VII. This 
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make uſe of ſuch things, as are the property of an 
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VII. This right of extreme neceſſity is ſubje& if 
ſuch reſtrictions, as will keep it from being abuſed, az 
from being made a pretence to encroach upon the pn 
perty of others, where we have no claim. The reſt 
ctions are theſe three, which follow. | 

Firſt, all other methods are to be tryed, as far: 
the neceſſity will allow of, ſuch as a requeſt to th 
owner or an application to the magiſtrate, before 


ther. The reaſon of chis reſtriction is evident. No 
ceſſity can be called extreme, or in effect there is n 
neceſiity at all, where our occaſions or calls may b 
anſwered by the ule of ſuch means, as are in our pow 
Indeed in our own country where the civil laws han 
provided for the poor, there can be no neceſlity, whid 
the rigor of the law will allow to be a ſufficient ground 
for taking and uſing ſuch food or ſuch cloathing, as ar 
the property of other perſons : becauſe as the law ha 
made a proviſion for the ſupply of ſuch wants, it cas 
not ſuppoſe them ever to happen. And yet if, in the 
execution of the law, it ſhould appear, that, notwith 
ſtanding the legal proviſions to the contrary, in ſome 
particular inſtance ſuch an extreme caſe has happened, 
the magiſtrate would be wanting in natural equity, i 
he did not mitigate the rigor of the law againſt theft, 
as far as he is able. 

A ſecond reſtriction of this right of extreme neceſſ · 
ty 1s; that it fails, whent he proprietor is under as great 
neceſſity, as the other claimant. For where the neceſ 
ſity is equal on both ſides, the claim of the poſſeſſor i 
the better of the two: becauſe the effect of neceſſity 1 
only to overrule the right of property, and to mak 


r Orot. ibid. $ VII, VIII. IX. 


the 
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* ee thing in queſtion common to the parties concerned. 
— ret in the exerciſe of our right over ſuch things as are 

ro. common, where the parties equally want to uſe 
- 


nem, the firſt occupant has the beſt right to uſe them 
rt: and in the caſe now before us, the poſſeſſor ſtands 
n the place of the firſt occupant. 

A third reſtriction is; that where we have taken 
hings, which were not our own, and have uſed them, 
n virtue of this right of extreme neceſſity, we are 


9 obliged, if it ever is in our power, to make amends to 
C94 he owners of them. This reſtriction ſeems to be ſo in- 
may * 
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ending, that ſome have imagined we muſt either give 
p the reſtriction, or give up the right. If I have a 
ight to uſe the goods, which my neceſſity calls for, 
here can be the obligation to reſtitution? ſince all 
obligations of this fort imply, that J have injured ano- 
ther by taking from him what I had no right to. Up- 
on ſuppoſition therefore of a right to uſe ſuch goods, 
there can be no obligation to make amends for it. Or 
if on the other hand we will contend, that there is an 
obligation to make reſtitution, we muſt allow, that 
the perſon in neceſſity had no right to take and to uſe 
the goods which he ſtood in need of. But to this we 
may anſwer, that a right to take and to uſe ſuch 
goods, as we cannot do without, and an obligation to 
make reſtitution for the exerciſe of that right, are in- 
deed ſo inconſiſtent with one another, that they cannot 
poſſibly ſubſiſt at one and the ſame time. So long as 


eceſli- 


make reſtitution upon account of my exerciſing that 
right. But then they are not ſo inconſiſtent, as to pre- 
vent them from ſubſiſting at different times. My right 
F 2 ſubſiſts 


onſiſtent with the right, for which we have been con- 


my right ſubſiſts, I can be under no obligation to 
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ſubſiſts as long as the neceſſity continues, which 
the foundation of that right; and fo long there n 
obligation to make reſtitution. But as ſoon as my! 
ceſſity ceaſes, the foundation of my right is taken ay 
and conſequently my right ceaſes with it. And it is 
and not till then that the obligation to reſtitut 
begins. 

VIII. The right of harmleſs profit is the right r wo 
uſing another mans property for our benefit, wh 


v. 
zoſe, \ 
caſiot 
this 
hat is 
zut th 
ach u 


right may be eaſily made out in theory; but when 
come to the exerciſe of it, we ſhall find it fo pm 
rious, as to be in effect no right at all. To ſupp 
this right, we muſt look back to the general real 
for introducing property, which was the impoſli 
lity, that the ſame thing ſhould at one and the 
time anſwer the uſes, which all or many might 
for it. Now the claim of property or the excl 


right to a thing extends no farther, than the inte V 
tion of mankind extended, when they introduced i natu 
and their intention cannot be underſtood to have ¶ on t 
tended any farther, than the motive or reaſon, wii Gro 
engaged them to introduce it. Therefore one mu cali 
property in a thing does not exclude anothers right eith 
harmleſs profit: becauſe this right takes place in tho fro! 
inſtances only, where the owner ſuffers no harm, t or 
is, in thoſe inſtances only, where the thing will anſv the 
all the purpoſes of the proprietor, notwithſtanding till ** 

_ ule, which the other makes of it. de 

IX. But this claim, as well as it may ſeem to b A 
or 


right is 
precarious 


in its exer- ciſe of it, to depend upon the will and conſent « 


ciſe. 


eſtabliſhed in theory, will be found, as to the exer 


5 Grotius, ibid. 53 XI. &c. 
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joſe, who have property in the goods, that we have 

caſion to make uſe of for our own benefit. No right 

this ſort can be pretended, unleſs where our uſe of 

hat is another mans property will do him no harm. 

ut the proprietor himſelf muſt determine, how far 

ich uſe of his goods will be harmleſs : becauſe 

is right in the goods would have no effect, 

r would be no right if he could not exclude us 

rom uſing them, whenever we pretend, that he 

pill receive no damage from ſuch uſe. If therefore 

is to determine, how far he is likely to ſuffer 

any harm by the exerciſe of our right, before we 

claim to exerciſe it; we cannot make uſe of his 

goods in virtue of ſuch right, till we have his conſent. 

This is planely in effect no better than no right at all: 

becauſe where there is no pretence of a right to uſe 

the goods of another man, we may in any inſtance 

lawfully uſe them, if he gives his conſent. 

| We may be farther informed about the precarious 

nature of this right, as to the exerciſe of it, if we go 

on to examine ſome of the principal inſtances of it, which 

Grotius has mentioned. Thoſe, ſays he, who have oc- 

caſion for a paſſage over our land or upon our rivers, 

either to ſeek a new ſettlement, when they are driven 
from their own country, or to carry on any commerce, 
or to recover by a juſt war what has been taken from 
them, or for any other lawful purpoſe, have a claim 
to ſuch paſſage. Let us ſee therefore, how far ſuch a 
demand can be juſtly ſupported againſt the proprietor. 
A nation, which has juriſdiftion over the ſoil or water, 
or which has property in them, might object in parti- 
cular to the paſſage of an army, that they are afraid of 
luffering ſome irreparable damage, if they were to 
F 4 allow 
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allow ſuch a number of armed men to come among 
them. To this difficulty Grotius replys, that yay 
fears cannot take away my right. But it is to be c 
ſerved, that though ſuch a general anſwer might h 
ſufficient in other caſes, yet it cannot remove the d 
jection, which is urged, in the preſent caſe : becaul 
no uſe of my property can be called harmleſs y 
me, if it expoſes me to ſuch loſſes, as I ſhould hay 
been in no danger of ſuffering without ſuch uſe. | 
may. be true, that my fears cannot take away you 
right: but then it cannot be true without an exceptia 
of thoſe caſes, in which the very being of your right 
depends, as this of harmleſs profit does, upon my ſe 
curity. Perhaps indeed, even in this ſort of right, it 
might be more proper to ſay, that my fears prevent 
your right, than that they take it away. But which ever 
of theſe two expreſſions is the more proper, the eſ 
tect is the ſame : there cannot be any right of harm- 
leſs profit over the property of another man, where 
the owner has good reaſon to apprehend, that he ſhall 
be a loſer by the exerciſe of ſuch a right. Our au- 
thor however urges farther, that ſufficient caution may 
be given to the owner to indemnify him againſt any 
loſs, that he may be apprehenſive of : he may, in the 
inſtance now before us, inſiſt, that the army ſhall 
paſs in ſmall! companies, that the men ſhall not be 
armed, that a guard ſhall be hired for him at their e- Helle 
pence, and that hoſtages ſhall be put into his hands, Mot 
as a ſecurity for their good behaviour in their paſſage. WW" 
Now the neceſſity, which our author allows there may {MW | 
be, for taking ſuch cautions as theſe, and the right, e 
which the proprietor has to inſiſt upon them, planely ne 
proves, that without this ſecurity, there would be no Can 

| claim 
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im to uſe his property. But ſince ſufficient caution 
a vague thing, and ſince the proprietor alone can be 
e judge what caution is ſufficient ; he has ſuch an 
portunity of diſappointing this right, in the exerciſe 
fit, as makes the right itſelf not worth having. 
But Grotius goes one ſtep farther, and maintains, 
at men have not only a right to demand ſuch a 
Mage for themſelves, but for their goods too; when 
hey want to carry on any trade or commerce : be- 
auſe, as ſuch an intercourſe of any one nation with 
y other is for the general good of mankind, we 
an have no right to hinder it. But this reaſon, if we 
low it all its weight, can only prove, that by hinder- 
vg this intercourſe we ſhall not contribute ſo much as 
ye are able to the general good of mankind, And if 
is be all, the right of paſſage is only a right of 
he imperfect ſort; and they, upon whom it is made, 
re at liberty to judge for themſelves, how far it is 
onvenient for them to allow it to take effect. How 
an we 1n this inſtance, ſays our author, be properly 
Jad to ſuſtain any damage by their paſſage ; {ince 
hate ver benefit we might be able to make by carrying 
dn that trade excluſively, which they want to have a 
ſhare in, it is ſuch a benefit, as we could only hope 
for, and not ſuch an one, as we could claim of ſtrict 
nokt. But, whether the loſs of ſuch a benefit can be 
called in ſtrictneſs of ſpeaking a damage or not, is 
not worth enquiring. Perhaps it 1s not properly a 
damage. Yet certainly if the ſituation of our country 
s ſuch, as gives us an opportunity of carrying on 
ay branch of trade excluſively, by denying others 
ne uſe of our land or the uſe of our rivers; they 
eannot claim fuch uſe as a matter of harmleſs profit : 
beczuſe 
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becauſe whatever will make our property leſs | 
neficial to us can never be reaſonably looked urn 
harmleſs to us. 
We are obliged likewiſe, as dur author adds, ty 
low thoſe, who are paſſing by us, to ſtop for a wii 
and even to build extemporary huts, or pitch tem 
if they have occaſion to ſtop in this manner fort 
recovery of their health: for this is to be reckon 
amongſt the harmleſs uſes, which they may have fn 
our property. But certainly it is not univerſally try 
that ſuch an uſe of our property will be harmleſs to 
Suppoſe, for inſtance, that they ſhould be ill with 
plague, or with any other infectious diſtemper; thi 
ſtopping amongſt us would not be harmleſs. We m 
therefore be allowed, at leaſt, to have a right of bei 
ſatisfyed, whether their diſtemper is infectious or nd 
before they can claim to ſtop for the recovery of the 
health. And if they cannot claim, till we are fatish 
of this; their right will be ſo vague and ſo much 
our power, that it can only be reckoned amongſt ti 
unperteCt ones. 
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CHAP. VI. 
F derivative acquifitions, by the act 
of man. 


Derivative acquiſitions are of two ſorts. II. Mutual 
and notifyed conſent of parties neceſſary in thoſe made by 
the act of man. III. An alienation may be revoked be- 
fore acceptance, IV. Acceptance may go before aliena- 
tion. V. Property may be continued after death by a 
will, VI. Aliens how incapable of inheriting by will. 


I 'T NErivative acquiſitions are made either by the Deriva- 
act of man or by the act of the law. Where Te 


quiſitions 
he property, which one man has in a thing, 1s trans- are of two 
ferred to another ; either the owner transfers it with — 

his own conſent, and then he, who acquires it, makes 
derivative acquiſition by the act of man; or elſe the 

law takes the property in the thing from one of them, 

and gives it to the other, and then he, to whom it is 

ſo given, makes a derivative acquiſition by the act 

of the law. When the property in things paſſes from 

one perſon to another by the act of the former, 

he, who ſo parts with the things is ſaid to transfer 

or altenate them, and he, to whom they are fo 
transferred is ſaid to acquire them. 

II. * The proprietor or owner of a thing, when the Mutual 
aw does not interpoſe to take it from him, cannot ceaſe "we . 
to have a right in it, unleſs he deſigns to part with it: — 5 
an injury is done him, if it is taken from him without Parties ne- 
his own conſent. On the other hand, no property in a Pact 
thing can be acquired without the deſign or conſent 2<quiſiti- 
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of him, who makes the acquiſition ; nothing can 
come his own, unleſs he has a mind to make it 
From hence it follows, that in all derivative acquiſitia 
by the act of man, a deſign or conſent to alienate f 
thing is neceſſary on one part, and a deſign or conſe 
to accept it is neceſſary on the other part. 

But beſides the mere conſent of parties on bot 
ſides, it is farther neceſſary, that this conſent ſhow 
be ſufficiently made known or ſignified by ſome o 
ward ſign or mark, ſuch as words, or actions, « 
both. For a conſent, which does not appear, can n 
more fall under the notice of mankind, than a conſe 
which does not exiſt ; and conſequently the law o 
nature cannot allow, that, in reſpect of mankind, : 
conſent or intention, which reſts in the mind only, an 
is not ſufficiently declared, ſhould produce any effect 
ſuch intention being as if it had never been, the pro 
perty in a thing can neither be transferred nor acquire 
by it. 

III. But ſince the declared conſent both of the give! 
and receiver is neceſſary, before any derivative acquiſ. 
tion can be made by the act of man; it follows, that, 
though the giver has declared his conſent, and ſo ha 
done all, that was neceſſary on his part, towards alienat 
ing his property; yet ſuch alienation may be recalled 
at any time, before acceptance is declared on the othe! 
part: becauſe, till acceptance is declared, the party, 00 
whom the giver deſigned to alienate his property, bs 
no claim upon it. Perhaps it may be thought, that, 
notwithſtanding one of the parties gains no claim to 
the thing for want of acceptance, yet the other part) 
has, by alienating it, as far as was in his power, lol: 


his claim to it, But in order to clear up this miſtake, 
we 
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e ſhould take notice of the difference between dete- 

jon and alienation. Dereliction is the abſolute giving 

» of property: ſo that he, who relinquiſhes what is 

; loſes his right in it, though no other particular 

ſon acquires that right. But alienation is the giving 

p of property for the uſe or benefit of ſome other 

articular perſon, or in order that this other perſon 

ay acquire property in it: ſo that if he, for whoſe 

-nefit the thing was to have been alienated, fails of 

cquiring property in it, the alienation produces no 

fect, or is as if it had never been. He who made the 

nation had no deſign of quitting his claim, but in 

rder that a certain perſon might acquire it: and con- 

equently, if this perſon, either through his own default 

r by any other accident, does not acquire it, his pro- 

erty continues in him, as it was before; this being 

he only purpoſe, for which he had any deſign of part- 

no with it. | 

IV. When the property of one man paſſes by his L 
own act to another; the moſt natural order is, that go before 
acceptance ſhould follow alienation. But this order, Lienation. 
tough it is moſt natural, is not neceſſary, For ac- 

ceptance 1s ſometimes underſtood to have been made 

beſore alienation z ſo that the transfer is complete 
immediately upon alienation, and cannot juſtly be 

recalled, though no acceptance ſhould follow it. If 

L ak for a thing, I am plainly willing to accept it : 

and if, upon my aſking, it is given me, the transfer 
Complete without any farther acceptance: becauſe 

am underſtocd to be ſtill in the ſame mind, 


as when I aſked for it, unleſs I expreſly declare the 
Contrary. 


V. 


ed his property, in what manner and upon what conditiy 
after death he pleaſes, it follows, that he may naturally prev 
by a wil. his property from ceaſing upon his death * by makiy 
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V. From the power, which a man has of alienatij 


a will, and diſpoſing of it in his life-time, ; 
He, who has full property in a thing, may alieng 
it, either abſolutely or conditionally. As far as thely 
reſtrains him from doing this, his property is not ful 
but limited. As he may alienate it conditionally, h 
likewiſe, for the ſame reaſon, he may chuſe his on 
conditions. Amongſt other conditions, which he might 
have choſen, ſuppoſe him to chuſe, that the alienatia 
ſhall ſo depend upon the event of his own death, thi 
whatever he ſays or does towards alienating his propery 
ſhall be underſtood to be complete on his part, wha 
this event happens, and not before. The effect of ſud 
a condition would be, that he might recall the alienatim 
at any time before his death; .becauſe the transfer is f 
far from being completed by any acceptance on tht 
other part that the alienation itſelf is not complete a 
his part till this event happens. And if ſuch a cond: 
tional alienation may be recalled, at any time before his 
death, a new diſpoſition of the thing ſo alienated may 
be made; he may, notwithſtanding what he has dont 
already, make a like conditional diſpoſition of it t0 
any perſon, that he pleaſes, or he may ſell it, or he may 
give it away abſolutely. It is plain therefore, that f 
he retains ſuch a right in the thing, after it is thus 
conditionally alienated, ſuch an alienation is ſo far from 
being inconſiſtent with his property in it, that it does 
not ſo much as reſtrain or limit ſuch property. 


 Grot. ibid. f XIV. | tha 
No# 
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ena Now an alienation of the ſort that I have been 
ond cribing is a will or teſtament. For a will is nothing 
re than a conditional alienation, which is to take 
ce upon the event of the teſtators death, without 
ſecting his property in the thing diſpoſed of, till this 
ent happens. Suppoſing therefore property to be 
troduced, the right of making a will and of diſpoſing, 
the things, in which we have r. by ſuch will 
aurally follows from it. 

However we are to obſerve, that this right may not 


expreſs compact, or by civil law. But then, as far 
it is either reſtrained or taken away, our right of 
roperty is limited: becauſe, as has been ſeen already, 
right of making ſuch a conditional alienation is 
ceſſarily included in the right of full property. 
Perhaps it may be aſked at what time the property 
na thing deviſed by will is alienated by the teſtator. 
t does not appear to be alienated before his death; if 
e have given a true account of the nature of a will : 
nd it cannot be alienated after his death; becauſe 
ifter he is dead, he has no power of acting at all, fo 
is to alienate his property or to do any thing elle. 
Nor can we properly ſay, that it is alienated at the 
yery inſtant, when be dies: ſince the will, which is 


made before that inſtant. The fact is, that the aliena- 
ton was made before his death, but made condition- 
aly : he conſented to transfer his goods to the perſon, 
#hom he appoints to be his heir, upon conditon of his 
ietaining the full property in them, till che time of his 
death, and of the heirs claim not taking place till 


tus event happens. Now this latter condition ſuſpends 
the 


ly be regulated, but may even be taken away, either 


he inſtrument, whereby he makes the alienation, was 
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where the heir has not accepted, before the death of 
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the effect of his alienation, or renders it incomple 
till the event of his death: it was indeed ſo far perk 
on his part, that after the will was made, there was 
occaſion for any farther act of his to make it mg 
perfect; nothing was wanting, but that the eye 
ſhould happen, upon which the heirs claim, gin 
him conditionally before, was to take place and becon 
abſolute. 

It ſeems indeed to be neceſſary by the law of natu 
that the heirs acceptance, without which he acquin 
no property in the thing deviſed by will, ſhould k 
made before the teftatots death. There will otherwi 
be an interval of time paſs, in which the goods wi 
have no owner, 'and conſequently will be open to th 
firſt occupant. This interval of time is what paſſe 
between the teſtators death and the heirs acceptance 
The teſtator has then no property in the goods, be 
caufe he is not in exiſtence: and the heir has no pro 
perty in them for want of acceptance. The occupant 
therefore, who is ſome third perſon, cannot natural 
be ſaid to injure any one, by ſeizing upon fuch goods 
From hence it appears, that if a will obtains its effect, 


the teſtator, it mult either be accidentally, becauſe no 
third perſon has been before-hand with the deſignet 
heir in ſeizing upon the goods; or elſe the will muſt ont 
its effect to the aid of ſome poſitive law, beſides the mere 
will or appointment of the teſtator, which law takes the 
cuſtody of the goods, upon the death of the teſtator, 
and hinders all perſons from ſeizing upon them, till it 
appears, whether the heir will accept or not. We can- 
not ſuppoſe the teſtators will to be of itſelf ſo far bind- 
ing upon all mankind, as to become a law to — 

: an 
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omple d hinder them from ſeizing upon the goods deviſed 
r per it; ſince it is well known, that this will is no 
e was Mw even to the heir appointed in it, till he has ac- 
it mol epted. | | | 
ie e However no acceptance of the heir before the 
„ gin os deach will ſo far bind the teſtator, as to make 
dec naturally unlawful for him to make another will and 
point a different heir. For the heir can accept only 
12+ pon ſuch terms, as the teſtator offers: and the terms 
00 n a will are; that the goods deviſed to you ſhall be 
2uld ours upon the event of my death, under this reſtric- 
ther on, that in the mean time the full property in them 
ods all be mine: my deſign is to retain a right to diſpoſe 
1 to h f them, as J pleaſe, till the event of my death hap- 
t pat ens; but if in the mean time I make no other diſpo- 
prance ſion of them, immediately upon that event they are 
4s, bel hours. If the heir accepts upon theſe terms in the 
10 pw rrſtators life-time, though ſuch acceptance is ſufficient 
—_ make the goods his property at the teſtators death, 
turalh without any ſubſequent acceptance; yet, in the mean 
coods time, the conditions annexed to the teſtators alienation 
effect, ne ſuch, as will leave the goods in his power to diſ- 
th of poſe of in what manner he ſhall think fit, as long as he 
uſe no les. | 
Genel BY Whenever 1 ſpeak hereafter of the power of diſpo- 
+ owe ing of our goods by will, as naturally incidental to 
mer dhe right of property, without the aid of civil laws; 
es the de reader muſt remember, that I mean a will, under 
Hator, we circumſtances juſt now deſcribed, where the heir 
tin las accepted before the teſtators deatng. 
an- VI. Though the right of making a will is inciden- Aliens 
bind- tal to property, and conſequently is coeval with it; ao” Ap of 
hem, Jet ſuch property in goods, as enables a man to give * 
and | them » Will. 
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them away by will, muſt be full property, at leaſt 
muſt not be limited in reſpe& of the diſpoſal. Then 
is one natural limitation of this ſort not much attended 
to, which will prevent a will from obtaining any effeq 
When the occupancy of land and of all its appendagg 
was made in the groſs, ſo that the general property i 
conſidered as veſted originally in that body of men, 
by which fuch occupancy was made; particular pr 
perty is derived from thence to each individual, as he 


is a member of this collective body. But what belong 4 
to a man, as he is a member of ſuch body, cannot Y aleſs 
his to diſpoſe of to any perſon, who is not a membe ¶ Hemb 
of the ſame body. He cannot tranſmit his propety Mill tc 
upon any other terms beſides thoſe, upon which heWicir | 


received it: and conſequently, as the property, which 
he has in the land, was derived to him from the com- 
munity, under the qualification of his being a member 
of it, he cannot tranſmit that land to any perſon, who 
has not the ſame qualification. This is a natural bar 
againſt an aliens inheriting land by will: the bar may 
be conſidered as ariſing rather on the part of the teſta- 
tor, than on the part of the alien; it ariſes rather 
from a limitation in the teſtators property, in reſpect 
of his right to diſpoſe of the land, than from any in- 
capacity in the alien to accept what the other deviſes 
to him. Where the teſtator has full property, as he 
has in his moveable goods, which are conſidered as of 
his own original acquiſition, and not as derived from 
the general property of the community; ſuch goods 
are naturally in his own abſolute diſpoſal, and he can 
tranimit them as effectually to a ſtranger, as to one, 
„% is a member of the fame community with him- 

ſelf, 
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f. But then, though ſuch goods as theſe are natu- 
y in the teſtators diſpoſal, he may, notwithſtanding 
his, be prevented by the civil law from diſpoſing of 
hem to an alien at his own diſcretion. For as the com- 
unity has a general property in the land, where ſuch 
ods are, it may hinder an alien from coming to fetch 
hem away upon any other terms, than what ſuch 
ommunity ſhall agree upon. The only difference then 
this reſpect between land and moveable goods is, 
an alien cannot naturally inherit land by will, 
nleſs ſome expreſs law has been made to enable the 
nembers of the community to tranſmit their land by 
ill to aliens: whereas they can naturally ſo tranſmit 
heir moveable goods, unleſs ſome expreſs law has 
made to the contrary. 
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CHAP. VIL 


Of derivative Acquiſitions by the A 
the Law. 


I. Grotius ſuppoſes two ſorts of derivative acquiſitions| 
the act of the law of nature. II. Derivative acqi 
Sitions to ſatisfy a claim how made. III. The claimy 
ſucceed ta the goods of an inteſtate depends upon cu 
jecture. IV. Inteſtate ſucceſſions need ſome other ſup 
port befides the law of nature. V. Inheritance does u 
ariſe from a general conſent of all mankind. VI. 
regard to a mans perſonal duty is the principle, una 
which inteſtate ſucceſſions were introduced. VII. Tk 
natural order of ſucceſſion according to this printipl. 
VIII. Children why preferred to parents in inteſu 
ſucceſſions. IX. The ſame principle governs the ſit 
ceſſion, where an inteſtate leaves no children. X. Phil 
is miſtaken in his interpretation of the moſaic lau 
XI. Order of ſucceſſion may be varyed by civil lam 
XII. The ſucceſſion of children may be cut off by diſtt 
riſon, XIII. Uncertainty of birth hinders a child fru 
ſucceding to an inteſtate parent. XIV. Infants, idedt, 
and madmen naturally incapable of property. XV. Lav 
of nations wrongly explaned by Grotius. XVI. Cuſtos 


of the law ſupplies the place of property. 


Grotivs J. Wir the property of one man is transferre' 
bar 8 to another by the act of the law; this! 
of deri ra- done either by the law of nature, or by ſome poſitiw 
83 law. Our ſubject does not require that we ſhould con- 
the »& of ſider any other transfers of this fort beſides what att 


"oe mY of made by the law of naturę. 


Grotiu 
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x Grotius maintains, that property is acquired deri- 
tively by the law of nature in two inſtances, either 
) atisfy ſome claim of ſtrict juſtice, .or to ſupply an 
ir to a perſon, who dies inteſtate, In the former of 
eſe inſtances, the acquiſition is indeed made by the 
w of nature ; but in the latter of them we ſhall find, 
it it is not made effectually without the aid of inſti- 
ted laws. 
II. If any perſon has injured us, by taking from us perivative 
chat is our own, or by witholding from us what in 2<quiſt- 
ri& juſtice is due to us; the law of nature not only Grey a 
lows us to make repriſals by ſeizing upon ſo much ciaim bow 
ff his goods, as is equivalent to what we have loſt, — 
bere we cannot recover the very thing itſelf; but it 

ves us property likewiſe in the goods fo taken. For 
e law of nature cannot be ſuppoſed to hinder us from 
roſecuting our juſt claims, or from endeavouring to 
recover what, by the ſame law, is due to us. But we 
have a claim upon him, who has thus taken, or thus 
vitholds, our property from us, to the value of the 
thing detained. If therefore we cannot come at the 
thing itſelf, as we have naturally a claim to an equiva- 
lent, the law of nature will allow us it out of his goods. 
Now the bare poſſeſſion, of what may in itſelf be of 
equal value with the thing loſt, is not an equivalent to 
tie injured party; becauſe whatever may be the value 
of the goods ſo taken conſidered in itſelf, yet the bare 
poſſeſſion of them cannot make amends for the loſs of 
property, The claim therefore cannot be ſatisfyed, 
unleſs the law of nature, beſides allowing us to take 
poſſeſſion of goods, which are worth as much as what 
ve have loſt, makes over to us likewiſe the property 
o ſuch goods. 


* Gro, L. II. C. VII. 5II. 
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goods of having no owner, revert to the common ſtock; if 
aninteſtate 


upon con- in his life-time made an eventual alienation of the 
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III. The property, which any perſon has in 
d goods, naturally ceaſes at his death; and the goods 


has not diſpoſed of them by will, that is, if he has n 


or transferred the property, which he had in them, 
ſome other perſon, whoſe claim takes place immediate 
upon the event of his death. 7 When therefore a p 
ſon dies inteſtate, that is, without having made x 
will at all, or at leaſt any that appears; whatever cla 
his relations, or any one elſe, may have to his gon 
either moveable or immoveable, it can have no od 
foundation in nature, but a ſuppoſition or conject 
that he had diſpoſed of them in his own mind, thath 
had deſigned to make them over to ſuch claim 
though this deſign was never declared. 

In ſupport of this conjecture it may be urged; tha 
when a man ſoreſees the neceſſity of dying, and d 
being by this means deprived of all benefit or enjoy 
ment of his goods, in his own perſon, it is not like 
that he would loſe this opportunity of doing a kindnel 
to ſuch other perſons, as he had a regard for, bit 
would ſuffer his goods to revert to the common ſtc 
or to become the property of any one, who ſhoull 
firſt ſeize upon them, after his death. The conſequend 
from this conjecture, ſuppoſing it to be well-grounded, 
would be; that every man does in his own mind de 
point a ſucceſſor to his property; that he intends u m 
convey his goods, when he is prevented by dea wi 
from enjoying them any longer, to ſome one or mot d. 
perſons, whoſe welfare he has at heart, and to whon in 
he is deſirous of ſhewing all proper inſtances of kind ®! 
nels and regard, 


YT Grot. ibid. & III. U 
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IV. However, if we ſuppoſe this conjecture to be Inteſate 
ver ſo well-grounded, yet thoſe perſons, who claim ſucceſſions 
» inherit an inteſtates goods, muſt have ſome other proedy > 
aw to ſupport their claim beſides the law of nature. por e 
The foundation of their claim 1s laid in a ſuppoſed in- law of na- 
-ntion of the inteſtate perſon, which he never declared. ture. 
But according to the law of nature, * as has in another 
aſe been obſerved already, no effect can be produced 
dy a mere inward deſign : the outward declaration, by 
hich the deſign 1s notifyed, is as neceſſary to make 
90e transfer of goods valid, as the deſign or intention 
no oi of transferring them. An intention, which does not 
appear, can no more fall under the notice of mankind, 
and is therefore no more regarded by the law of nature, 
than an intention, which does not exiſt, 

Even where a will has been made, if there is no 
acceptance on the part of the heir, before the teſtators 
death, it does not produce its effect without the aid 
of poſitive laws. Much leſs therefore can any natural 
effect be obtained by a mere conjecture about the de- 
ſign of the deceaſed; where, as the intention of the 
anceſtor never was declared, it is impoſſible to ſuppoſe, 
that the heir had ever accepted. When a man has 
made a will, his heir, if he knows of it, may be ready 
upon the ſpot, and though he has not accepted before- 
hand, may accept immediately upon the teſtators 
Ind ap death. But when a man dies inteſtate, it will com- 
ends u monly be uncertain for ſome time, whether a concealed 
7 dez will may not appear, which no one knew of : and 
r mou during this interval, if no poſitive law takes the goods 
whon into its cuſtody, any perſon may ſeize upon them, and 
F kind by ſuch occupancy may gain property in them; fince 
See Chap. VI. FII. see Chap. VI. CV. 
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during that interval, they have no owner. Nay the 
conjecture itſelf, upon which the whole ſuppoſed claim 
to inherit the goods of an inteſtate perſon depends, iz 
too precarious to be the foundation of any right, if 
there was no other objection to it. We may ſay on 
the one hand, that a man could ſcarce be ſuppoſed 
willing to have his goods become common to all man- 
kind, or paſs into the hands of a ſtranger, when he 
has an opportunity to diſpoſe of them for the benefit 
of thoſe, whom he loved. But then we may ſay, on 
the ather hand, with equal probability, that his neg- 
lefting to diſpoſe of his goods amongſt his relations 
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or friends, when he had it in his power, is a ſign, that 
he did not care, whether they were ſo diſpoſed of or 
not. 

Sinee then the claim, which any perſon may be ſup- 
poſed to have to the goods of one, who dies inteſtate, 
depends upon a very uncertain conjecture; ſince this 
conjecture is ſuch an one as, for want of having been 
declared, the law of nature takes no notice of; and 
ſince, even if the law of nature ſhould take notice of it, 
yet for want of acceptance the goods might be ſeized 
upon by ſome other perſon, before this law could con- 
vey the property in them to the relations of the in- 
teſtate; recourſe muſt be had to ſome other law, in 
order to make out the claim of his relations to inherit 
his goods. 

It may perhaps be imagined, that a mans obligation 
to maintain his children extends itſelf to his goods, ſo 
as to give them a natural right to ſuch goods after the 
death of their parent, though he dies inteſtate, But it 
!5 plane, that the general claim to inherit in inteſtate 
lucceſſions cannot depend upon this principle. If this 

was 
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« the foundation, upon which the claim of inheri- 
ce depends, ſuch claim could extend no farther than 
tis children: his brothers or ſiſters, his uncles or 
nts, or any other of his relations in what degree ſo- 
er, could have no place in the inteſtate ſucceſſion. 
t ſince, where a man dies without children, the claim 
inheritance is, in uſe and practice, extended to his 
er relations; we may be ſure that this claim is ſup- 
ted upon ſome other principle, and not merely upon 
e duty, which a parent owes to his children. We 


emſelves, where there are any, to inherit the goods 
their inteſtate parent, cannot depend ſolely upon the 
uty of the parent to maintain them. Their claim 
aches, at leaſt in uſe and practice it is ſuppoſed to 


gents obligation to maintain them can naturally reach 
dſo much only of his goods, as may be neceſſary for 
heir maintenance. If we examine this obligation of 
he parent ſtill more cloſely, we may perhaps find, 
lat it is not only inſufficient to give the children a 
lam to all his goods, but even to any part of them. 
is the parents obligation ariſes from a perſonal act, 
hereby he became the cauſe of the childrens exiſtence, 
o it reſts upon the parents perſon, and does not directly 
left his goods. A parent is obliged to maintain his 


prucular part of his ſubſtance to this purpoſe z nor 
wes he hold any of his goods upon condition, that he 
ill maintain them. He has an abſolute right in his 
foods, and may fell them or give them away; and 
When he has ſold them, he may ſquander away the 
Money ; nay at his death he may leave them from his 
children 


ay go one ſtep farther, The claim of the children 


ach, to all his goods: whereas a claim founded in the 


dren ; but he is not obliged to apply this or that 
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children by will. If he has ſtripped himſelf of his gy 
in his life-time, or if, as may be the caſe, he had 
ginally no goods; the obligation to maintain 
children would ſtill be the ſame. It would not; 
deed operate in the ſame manner ; becauſe, whilſt 
ſuppoſe him to have goods, this obligation will af 
them indirectly ; thoſe goods are then the ready 
means, which he can make uſe of for the diſchay 
of his perſonal duty : but after he has thoſe me 
no longer in his power, he muſt ſtill diſcharge q 
duty, as well as he can, by his labour, or by ſo 
other means. But if the obligation of the parent 
maintain his children ariſes from his perſonal act; 
the right, which he has to his goods, is not the i 
abſolute for his having children; and laſtly, if this d 
gation is the ſame, whether he has any goods or nd 
we may reaſonably conclude, that the claim of f 
children to maintenance is upon the perſon of thep 
rent, and not upon his goods: and the conſequend 
will be, that ſince they have no direct claim upon hi 
goods, even during his life-time, their claim of man 
tenance can give them no right to his goods, alt 
his death. 

It is indeed very nid, that a parent ought to d 
the beſt that he can, for the welfare of his children 
and conſequently, that he does not do his duty, if it 
ſuffers them, through any act or any neglect of his, . 
loſe ſuch goods, as he had in his diſpoſal, and as if 
might have ſecured to them after his death. But thi 
duty is of the imperfect ſort; the children have 1 
ſtrict right to the goods; and what is done contra 
to this duty and to their imperfect right will only de 
wrong and not void. However, when a Parent die 

poſſeſſe ˖ 


FMeſſed of goods, and without any juſt reaſon gives 
em away from his children, or cauſeleſsly disinherits 
em; civil laws do well to interpoſe, and ſet that 
ill aſide : not becauſe the children had naturally a 
ict right to inherit; for if they had, the will would 
e void of itſelf, without the interpoſition of any poſi- 
ive law ; but the law, having authority over the per- 
on of the parent, does well to take care, that he ſhall 
all reſpects diſcharge his duty, or to diſcharge it 
or him, where he has neglected it. 

V. We have already ſeen, that the law of nature Inheri- 
does not convey an inteſtates goods to any particular tance -_ 
perſon, but leaves them in common, and ſubjects them 3 the 
0 the claim of the firſt occupant ; or that inheritance dere A 
in inteſtate ſucceſſion is not naturally incidental to pro- 3 
perty. But it may ſtill be queſtioned, whether inhe- kind. 
ntance has not been introduced and eſtabliſhed by ſuch 
a general conſent of all mankind, as that which intro- 
duced and eſtabliſhed property itſelf. In order to form 
a true judgement upon this queſtion, it will by no 
means be ſufficient to conſider merely the claim, which 
the heir has to the goods of his anceſtor, where both 


of them are members of the ſame community: becauſe, 


ntain 
d not 
whilſt 
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ht to d though ſuch heir, in all civilized nations, ſhould be 
hildren i found regularly to claim the goods of ſuch inteſtate 
y, if M anceſtor , yet it will be impoſſible to conclude from 
f his, ¶ thence, that inheritance is eſtabliſhed by any univer- 
d as H fil law ariſing from a general conſent of all mankind. 
But Ui Each nation may have introduced inheritance amongſt 


have ( 
cContrar 
only be 
ent die 


ooſſeſſe 


themſelves, by their own particular conſent, though 

all nations, as one great collective body of individuals, 

have not introduced ſuch a claim amongſt one another, 

by a general conſent. To determine whether a claim 
b Grot. ibid. 


of 
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of inheritance, though ſuch claim prevails in all m 
tions, was the effect of a general conſent of all mw 
kind, as one collective body, or of a particular conſe 
of each nation for itſelf; we muſt conſider how thy 
claim operates, or whether there is any ſuch claim x 
all, when the two parties, the claimant and the anceſtay 
are members of different communities. For certain 
a claim of inheritance will hold univerſally, and opem 
uniformly ; as well where theſe two parties are mem- 
bers of different communities, as where they are mem 
bers of the ſame community; if it was introduced by 
the general conſent of all mankind, eſtabliſhing an um 
verſa] law for all, and not by the particular conſent « 
appointment of each nation eſtabliſhing laws for itſelf 
The method of introducing general property in 
land, by occupancy in the groſs, will naturally pre 
vent a ſtranger, that is, a perſon who is no member 
of the community, in which ſuch property is veſted, 
from inheriting by will; and much more will it pre- 
vent him from inheriting by right of inteſtate ſuccel- 
fion. And where there is ſuch a natural bar, the con- 
ſent of mankind muſt be expreſs, or at leaſt the 
general uſe and practice of mankind muſt be very 
clear and uniform, before we can have any reaſon 
to conclude ſuch bar to have been removed. But if 
on the contrary we find, as upon enquiry we ſhould 
find, that in many, or rather in moſt, nations aliens 
or ſtrangers are not allowed to inherit land; the con- 
cluſion muſt be, that inheritance, of land at leaſt, is the 
effect of civil laws, and not of any poſitive law eſta- 

bliſhed by univerſal conſent, 
The property of individuals in moveable goods, 2 
las been already obſerved, is more unlimited in reſpect 
0 
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the diſpoſal of it, than their property in land. But 
en ſuch goods, in reſpect of inheritance, are acciden- 
ly ſubjected to the community, in whoſe territories, 
is, upon whoſe land, they are found : the claimants 
by this accident be hindered from fetching them 
way, unleſs upon ſuch terms, as the community has 
abliſhed. Now if all perſons, who claim in an in- 
ſtate ſucceſſion, were to take ſuch goods as theſe, 
cording to the ſame rules, in the ſame order, and 
ader the ſame limitations, in whatever territories theſe 
goods are found, whether within the territories, to 
#hich they themſelves belong, or in any other what- 


ſoeyer; ſuch an uniform claim might lead one to ſuſ- 


pet, that it had been introduced and eſtabliſhed by 
the common conſent of all mankind. But if, as the 
fact is, the rules, the order, and the limitations of ſuc- 
ceſſion to moveable goods, are determined by the civil 
laws of the community, within whoſe territories ſuch 
goods are found ; and the claimant' muſt take them in 
ſuch manner, as thoſe laws appoint, which laws and 
which manner are different in different countries; the 
Ovious concluſion from hence is, that the claim of 
Irheritance, being under the regulations of the civil 
law of each community, is not the effect of univer- 
al agreement, but of civil law only. Diſtinct com- 
munities, as having a general property in the land 
of their reſpective territories, ſeem to have agreed in 
his only, to take the advantage, which ſuch general 
property gives them, of excluding all from the claim 
of inheritance, unleſs they are willing to derive this 
Claim from the laws of the community, and to enjoy 
ne benefit of it as an effect of thoſe laws, 


VI. As 
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In the in- VI. As far as a man has a right to diſpoſe of þ 
troduction goods by will, he has an opportunity of doing gg 
of inteſtate ; 2 8 1 
ſucceſũons to others, without any inconvenience to himſelf: x 
a regard is ſince it is every perſons duty to do all the good 
ad to a FY 
mans per- Can; whoever does not take care at his death to g 
ſonal duty. away what he has in his power, and can no longer e 
Joy himſelf, does not diſcharge his duty, ſo well af 
ought. If the law in introducing and eſtabliſhing in 
teſtate ſucceſſion proceeds upon the principle of doing 
a mans duty for him, where he has neglected it, d 
taking care to do that good for him, which he might 
have done himſelf, but has not done; we may trac 
out the perſons, who, in ſuccefſions eſtabliſhed upon 
this principle, will naturally inherit an inteſtates goods 
and may point out the order, in which the claims 
of thoſe perſons will take place. Though the right 
of inheriting is intreduced and eſtabliſhed by po 
firive inſtitution, yet this inſtitution, like all othi 
will have a natural operation : and if we know the 
principle, upon which the inſtitution proceeded, we 
may from thence be enabled to judge what its natural 
operation will be. . / 


A mans VII. If the law introduced inteſtate inheritance 
. merely with a view to the diſcharging a mans duty for 
in the ſuc- him, where he had neglected to diſcharge it himſelf; 
* perſons, to whom this principle will direct us, in 

the diſpoſition of an inteſtates goods, are they, to 
whom he ought to have been kind. And the order in 
which ſuch perſons are to claim, will be determined, 
by the different degrees of kindneſs, which the inteſtate 
owed them, 


* Grotius ibid, 


The | 
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The firſt duty of kindneſs, which a man owes, is 
his children : he owes them the duty not only of 
intaining them, but likewiſe of doing his beſt en- 
ours towards putting them into ſuch a condition, 
may make their life eaſy and comfortable to them. 
hey are the principal objects of his regard, or have 
dl other perſons the higheſt reaſon to expect his fa- 
ur and bounty. Indeed, as he was the immediate 
uſe of their coming into the world, it can ſcarce be 
ed upon as a matter of favour and bounty in him, 
make them as happy as he can, whilſt they continue 
it: he might rather very juſtly be charged with 
lty, if he was to do otherwiſe. This then being 
principal inſtance of kindneſs, that every perſon, 
ho has children, is obliged to; their claim to inherit 
s goods, upon the principle already laid down, will 
nd firſt, if he dies inteſtate. 

What we fay of children, in the firſt degree of 
ſcent, may like wiſe be applyed to thoſe of the ſecond 
r third degree, that is, to a mans grandchildren, or 
eat. grandchildren. Where the immediate parent of 
ch deſcendants is dead, and cannot inherit the goods 


— 


itance tte grandfather or great-grandfather ; the children, 
ty for on their remote parents dying inteſtate, inherit his 
aſelf; Nds; not only becauſe they ſtand in the place of 
18, in eir father, who would have inherited, if he had 
y, to en alive; bur becauſe it is the duty of the remote 
er in Nent, as the remote cauſe of their exiſtence, to ſhew 


lem all the kindneſs in his power. 
VIII. But ſuppoſe it ſnould happen, as it ſome- Nr 


1 * . wh _ 
mes does, that a perſon, who dies inteſtate,ſhould leave ws 


dren, and that his parents likewiſe ſhould ſurvive Des in 
Inde Ce 


Crot ibid, 5 IV. » Grot. ibid. FV. © Grot. ibid, FV. fucceſſ 
bim. 
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do them: it would in particular oblige him to proy 


or any other accident, they were rendered incapable 


them, where a man dies inteſtate, will be moſt natun 
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him. As he owed a duty to his children, ſo he ow 
duty to his parents: his gratitude for the kinda 
which he received from them in their bringing 
up, would oblige him to make ſome return of kindy 


for them, as well as he could; if by age, or infirmi 


providing for themſelves. But then it is to be obſery 
that there is a natural reaſon; why parents ſhould! 
left out in an inteſtate ſucceſſion, at leaſt where 
eſtate is of antient inheritance. Such eſtates may cc 
to a man from ſome remoter relation by will; 1 
the uſual courſe of them is, that they come to hi 
from his parents. If therefore the rule for diſpoſing 


when it is moſt agreeable to the uſual courſe of ſu 
eſtates ; ſince the general preſumption is, that tb 
came from his parents; the conſequence vill be, tt 
in a general rule for diſpoſing of them, as his parent 
cannot be ſuppoſed to be in exiſtence, ſo no regard ca 
be had to them. This rule may, by a reaſon tak 
from the common courſe of nature, be extended ſo f 
as to take no notice at all of a mans parents in a 
inteſtate ſucceſſion, where he leaves children. In 
common courſe of nature a mans parents, eſpecial 
if he has lived long enough to have children of h 
own, do not uſually ſurvive him. If therefore hi 
parents are entirely left out of an inteſtate ſucceſſion 
where he leaves children, it may be upon a genen 


preſumption, that he has then no parents 
being. 


IX. 


VII. NATURAL LAW. 113 
IX. When an inteſtate perſon leaves no children; The _ 
ve are, in the diſpoſition of his goods, to conſider, 5 
mhether they came to him by inheritance, or were of oy ſucces. 
POE ; ion where 
s own acquiſition. In either caſe a regard to his an in- 
luty, conſidered as the principle, upon which the ee BY 
him of inheritance was introduced, is to govern the children. 
ueceſſion and to point out who ſhall be his heir. 
Such goods, as came to him from his anceſtors, laid 
tim under an obligation of gratitude to them, from 
hom they came. If they deſcended from his father, 
the return of gratitude is due to him; if from his 
mother, 1t 1s due to her. And yet, though the duty, 
e to ich governs the ſucceſſion, immediately reſpects his 
poſing Mxrents; ſome reaſons, already aſſigned will ſerve to 
t natun bews us, why they ſhould be excluded from inherit- 
» of ſul ng in their own perſons ; if the inheritance is ordered 
that tel ſuch general rules as the courſe of nature would 
| be, M geſt to us. There is a natural preſumption, that a 
s partei dans parents do not ſurvive him; and though fuch 
card a ellates, as we are now ſpeaking of, might poſſibly 
on take ure come to him by will from ſome other anceſtor, 
led fo find not from his immediate parents, yet the more 
rs in a uual deſcent, in eſtates of antient inheritance, is from 
= te parents themſelves. And fince ſuch general rules, 
eſpecial 8 are to govern theſe ſucceſſions, are to be taken 
n of h dum what is commonly the caſe ; it follows that the 
fore hi ents of the inteſtate perſons are very reaſonably left 
cceſſionM vt of the ſucceſſion, where the eſtate to be diſpoſed 
genen is antient inheritance ; upon account of the general 
nts inf breſumption, tha: ſuch eſtate came from the parents, 
ad conſequently that his parents do not ſurvive him, 
As it is preſumed therefore not to be in his power to 
[x Orot. ibid, g IX 1 
FH pay 1 
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repreſentatives z we muſt then go another ſtep bad 
wards : the gratitude, which he owed to his anc 
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pay the debt of gratitude to them in their own yy 
ſons, he can only pay it to their repreſentatives, . 
is, to thoſe, whom his parents, if they had been h 
ing, would have valued in the next place to the es 
feives. Theſe repreſentatives are the children of 
parents, or his own brothers and ſiſters. The duty; 
gratitude therefore, which he owed to his paaren bur 
for the eſtate of antient inheritance, received fronfi&rbit 
them, will point out his brothers and ſiſters to be h 
heirs. 

But ſuppoſe, that no brothers or ſiſters ſurvin 
him, and conſequently that it is not in his powert 
make a return to his parents in the perſons of tha 


ſtors, for the inheritance, deſcended from then nd 
would lead him to his remoter parents, to his gran 
fathers or grandmothers. However as there is me up 
reaſon to ſuppoſe them to be dead than his immeda chair 
parents, he could only ſhew his gratitude to thek 
remoter parents in the perſons of their repreſentative unt 
who are his uncles or his aunts. 

If there are no ſuch repreſentatives to take, in ¶ unte 
inteſtate ſucceſſion, the obligation of gratitude cealss; 
and eſtates of antient inheritance are diſpoſed: of * 
the ſame manner with eſtates of a mans own acquil-ſunte 
tion. And we are next to conſider in what manner ti 
principle of doing a mans duty for him will lead tit 
the law to diſpoſe of ſuch eſtates as theſe, when it 
dies without children. 
What a man has acquired himſelf is not e 


with any debt of gratitude, as it did not deſcend vf. 


* Gret, ibid. g X. 
him 
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im by the favour of any one. So that in theſe cir- 

ances he has no other duty to regard, but 
hat of kindneſs or good will in general, Now the 
ies of friendſhip are often much cloſer in a mans own 
winion, than thoſe of blood: we have often a 
ronger inclination to be kind to our friend, than to 
ur relations. But as the conneCtions of friendſhip are 
wbitrary and accidental, whilſt thoſe of blood are 
tural and uniform; the former cannot be reduced to 
e fame rule or come under the ſame general notice, 


ary or accidental affections a man, whilſt he was 
live, may have had for his friend, the moſt natural 
tep badkWpreſumption is, that he loved his relations better than 
his any one elſe, and that he ought to have ſhewn his 
kindneſs and good-will to thoſe in the firſt place, who 
were the neareſt to him by blood. Theſe therefore, 
pon the principle already laid down, have the firſt 
caim to inherit what eſtate he has acquired himſelf. 

X. The law of Moſes ſays, Thou ſhalt ſpeak 
unto the children of Iſrael, ſaying, If a man die, and 
have no ſon, then ye ſhall cauſe his inheritance to paſs 
unto his daughter : and if he have no daughter, then 


ie have no brethren, then ye ſhall give his inheritance 
unto his fathers brethren : and if his father have no 


kinſman, that is next to him of his family.” 


hat the latter do. Upon this account, whatever arbi- 


brethren, then ye ſhall give his inheritance unto his 


Tic 


Philo is 
miſtaken 
in his in- 
terpretati- 
on of the 
Moſaic 


je ſhall give his inheritance unto his brethren : and if law 


when be Philo maintains, that this law of inteſtate ſucceſſion 
bes not exclude the inteſtates father: 2 for it would 

argeabe be ſenſeleſs to imagine, that the uncle ſhould be alt6wed 

ſcend u do lucceed the brothers ſon, as a near Kinſman to his 


Num. XXVII. 8, 9. &c. - © De vit Mos. III. pag. 689. 
11 2 father 


are excluded from ſucceeding to their children : at 


think that the legiſlator has a particular view to eſtate 
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father, and yet the father himſelf be denyed the fany VI 
privilege. But ſince, as this writer goes on, the Miho. 
of nature appoints, that children ſhould be hein e © 
their parents, and not parents to their childralifiſ ob 
Moſes paſſed this cafe over in ſilence, as ominous, ax 1 
unlucky, and contrary to all pious wiſhes and defire cop] 


leſt the father and mother ſhould ſeem to be gainen 
by the untimely death of their children, when the 
ought rather to be afflicted at it. Yet by allowing th 
inheritance to uncles, he indirectly admits the clan” * 
of the parents, in order both to preſerve decenq 
and to prevent the eſtate from going to a ſtranger.” 

He here allows, that in the order of nature parent 


this, one would think, is a ſufficient defence of the 
law of Moſes. He had however another point in vien; 
he did not ſo much deſign to defend the law, 
to explane it for the benefit of parents, and to ſhev 
that the law, though it does not name them, allont 
them to ſucceed to the eſtates of their children, Bu 
any one, who reads the paſſage here cited from tit 
law of Moſes, and compares it with what occurs 
the ſame law upon the like ſubject, will find reaſon tt 


of antient inheritance. And we have already ſeen 


that, the general preſumption of ſuch eſtates coming on 
to a man from his parents is a ſufficient ground ſa ta 
leaving the parents out of the ſucceſſion. 0 

There is one diſpoſition made by this law of ſucceſf bim 
on, which differs from the general rules, that have be l 
mentioned above; and that is the diſpoſition of! Cpl 


mans inheritance to his ſons, excluſive of his daughter © 


ſo that his daughters have no claim, unleſs he de der 
witlo!! 
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thout ſons. This part of the law was relative to 


he civil polity of the Jews: and the intent of it was 
obtain a purpoſe, which the legiſlator had in view, 
f maintaining an equality of fortune amongſt the 
xople, by Keeping the ſame quantity of land, not 
ar within the ſame tribe, but likewiſe within the 
ame family. Now if the daughters had ſhared with 
e ſons; they by marrying into other families would 
we carryed a great part of the inheritance out of 
heir own. The Jaw therefore poſtpones their claim, 
nd only gives them a claim in caſe there are no ſons. 
Ind even then, though it cannot obtain its firſt inten- 
ion of keeping the inheritance within the ſame family, 
t takes care to keep it within the ſame tribe, by en- 
ning, that ſuch heireſſes ſhould marry to whom 
bey think beſt, only to the family of the tribe of 
their father. 
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XI. Though the order of ſucceſſion, which we have Order of 


xen deſcribing, is called a natural one; yet it is not 


ſucceſſion 
may be va- 


lor that reaſon ſo fixed and ſettled, as to make it unna- ryed by ci- 


ral or unreaſonable for civil laws to call the relations 
of an inteſtate to inherit his goods, in a different or- 
Ger, If this is a natural order at all, it is only fo upon 
theſe two ſuppoſitions ; firſt, that civil laws have eſta- 
blſhed inteſtate inheritance ; and ſecondly, that in ſuch 


vil laws. 


tabliſhment they proceeded upon the ſole principle of 


king care to diſcharge a mans duties of kindneſs for 
him, where he had neglected to diſcharge them him- 
elf, But civil laws have commonly ſome other prin- 


ples in view, beſides this, ſuch as are relative either 


0 the civil polity of the ſtate itſelf, or to the condi» 
tons, upon which the individuals hold their property. 


" Num. XXXVI. 6. 


Ry 
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So that, notwithſtanding the law may deſign in gener] 
to ſhew that kindneſs to an inteſtates relations, which 
he ought to have ſhewn them, by diſpoſing of his for. 
tunes amongſt them; a regard to thoſe other prin 
ciples may lead it to diſpenſe this kindneſs in a differen 
order from what we have been deſcribing. We hay 
Juſt now taken notice of an inſtance of this ſort in the 
moſaic law, which though it calls a mans children tg 
inherit in preference to all others, as they are the pet. 
ſons, to whom he owed the chief regard; yet in viey 
to the deſign of preſerving the ſame lands in the ſan 
tribe, and as much as might be in the ſame family, it 
poſtpones the claim of the daughters, and gives them 
no ſhare in the inheritance, where there are any ſons, 
Upon the whole, as it is an argument of a ſhallow in- 
ſight into matters of this ſort, to charge the civil lay 
of any country with being arbitrary and unreaſonabk, 
where in the order of inteſtate ſucceſſions they deviate 
from ſuch rules as would ariſe out of that natural affe 
tion, which every man is ſuppoſed to have for his re 
lations, according to their nearneſs to him in blood; 6 
on the other hand, no reaſons, that can be aſſigned for 
ſuch deviations, will be ſatisfactory, unleſs they art 
taken either from the particular civil conſtitution of the 
country, and the purpoſes, which ſuch a civil conſt 
tution has in view, or elſe from the conditions, up- 
on which every individual, who is a member of the 
civil community, is ſuppoſed to receive and to hold 
his property. 

The fuc- XII. If a man by any public or ſolemn 20 has dis- 
_ inherited his children, in his life time; this act will na- 


may be cut turally prevent their claim to his goods, where he dies 
off by diſ- Y 
heriſon, 3 Grot ibid. $ VII. 


inteſtate. 
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eſtate. For his declared intentions concerning his 
perty are in effect his will or teſtament : ſo that a 
ud, thus disinherited, has no more claim to ſucceed to 
e eſtate of his parent, than he would have had, if 
ch parent had expreſsly excluded him by will. Such 


Ve han zd of the parent in his life-time, or ſuch a will 
rt in tele by him at his death, are contrary to the duty of 
ildren of parent, if the child had not been guilty of any crime, 
the per hich might deſerve ſuch uſage. But if the parent had 


full right to diſpoſe of his goods, as he pleaſed; the 


he fam of disheriſon, though it is contrary to his duty, will 
mily, i" be void, without the interpoſition of the civil law. 


t is however, as we have before obſerved, very rea- 
able, that the civil law ſhould interpoſe in theſe 


ny ſons 

3 * ales, and ſet aſide his will, or make void his act of 
ivil Ey criſon, ſo as to diſpoſe of his eſtate in ſuch a man- 
ſonabk er, as he ought in duty to have diſpoſed of it him- 
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XIII. * There is a ſecond exception againſt a childs Uncertain- 


al affe. , | ty of birth 
his re. Nacceeding to an inteſtate father; and that is, where hinders a 


od; oper evidence is wanting, that the perſon whoſe — from 

16d tod are in queſtion, was its father. Becauſe if there is t 40 ine 

ey ar” ſufficient ground to preſume, that the child is his ftate pa- 
rent. 


own, 1t does not appear to have been his duty to pro- 
ride for ſuch child. Now the ground for preſuming 
the child to be his own is, that it was born in mar- 
age. For ſince by marriage the wife is placed under 
the inſpection, and is in the cuſtody, of her huſband ; 
t is reaſonable to ſuppoſe, that he has kept all other 
men from her, and conſequently that the children, 
which ſhe bears, are his own. Nor does it appear, that 
Where the law has eſtabliſhed a right of inheritance, 


* Grot. ibid. $ VIII. 
ſtate. 14 ſuch 
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ſuch children could claim in virtue of their fathers ac. 
knowledging them by any public act, unleſs the ſany 
law had allowed of the validity of ſuch acknowledg. 
ment. For inſtance, where adoption is allowed of, a vhic 
man might as well adopt ſuch children born out d 
marriage, as any other perſons ; and then the effect of 
his having adopted them would be, that they might 
inherit as his children. But where adoption is an at 
unknown to the law, an eſtabliſhed right of in- 
heritance extends to them only, to whom, in the 
eye of the law, the inteſtate owed a duty; and theſe are 
ſuch only as are known, by the legal evidence of a mu- 
riage with their mother, to have been his children, 


Infants, XIV. Now we are ſpeaking of the claim, which 


ideots, and children have, of ſucceeding to the eſtate of their inte- 
madmen 


naturally ſtate parent; it may be proper to enquire, how far ſuch 


incapable children, if they are infants, and how far infants in 
* D general, are capable of making a derivative acqui- 
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ſition of property. I ſay a derivative acquiſition; in it 
becauſe I ſuppoſe it to be evident, from what has been t 
ſaid already, that they cannot poſſibly make an origi- eaſon 
nal acquiſition. And fince the caſe of madmen and of ab 
ideots is nearly the fame with that of infants, we WF" 
may take this opportunity cf conſidering how far any * 
of them are capable of acquiring property derivative). An 
No derivative acquiſition, as has been ſhewn already, 8! 
tan be made without the intention, deſign, or conſent lich 
of the party, who makes it, and without ſome decla- nd | 
ration or notification of ſuch intention, either by words WW 

or by actions. But ſince there can be no ſuch intention, “ 
and no ſuch notification, where there is no uſe of rea- ie F 
ſon ; it follows, that infants, who are not yet come to ©! 
the uſe of reaſon, that ideots, who never will arriye at 0 


1 
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and that madmen, who have loſt it, are naturally 
capable of acquiring property. 

There is indeed one queſtion relating to madmen, 
1 which infants or ideots are not concerned. Infants 
mot acquire property, whilſt their natural incapaci- 
continues, and ideots can never acquire it, as long 
they live : we cannot therefore ask, whether they 
e capable of keeping or holding property, after they 
ave acquired it. But ſince men, who were once of 
und underſtanding and have paſſed their infancy, 
pay loſe their ſenſes afterwards, and become mad; we 
ay aſk whether they, by thus loſing the uſe of their 
tion, ceaſe to have property in thoſe goods, which 
ex had before acquired. And certainly where the de- 
on of Keeping property in goods ceaſes, where there 
no intention of excluding others from the uſe or poſ- 
ſion of them, the right of property is at an end: an 
tention to keep up this claim is as neceſſary to main- 
in it, as an intention to acquire ſuch a claim is to be- 
zn it, But ſince this intention ceaſes with the uſe of 
an; madmen by the law of nature are no more 


able of keeping property, than they are of acquir- 
g it. 


Ir any XV. Grotius imagines, that infants, ideots, and Law of 
tively, are mace capable of accepting and of retain- ,,rong1y 
ready, s Property by the common conlent of mankind, explaned 

rich = , by Gro- 
onſent ich conſiders them as part of the human ſpecies, tius. 
deck: d by this fiction, that is, by conſidering them as 


"at of the human ſpecies, they are looked upon to 


ntion, Neve ſo much reaſon, as will render them capable, like 
f rea- Ie reſt of the ſ pecies, to accept and to hold property. 
me to Nat then he obſerves, that though human laws, ſuch 
we at rot. L. II. C. III. f VI. 


it for 
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nating goods, they muſt be deemed equally inca- 
ble of having full property in them. 


XVI. It is obvious to aſk here, what is meant, 88 of 
hen we ſpeak of the eſtate or the goods of infants, ſupplies 
deots, or madmen ? If they have no property in 1 place 
ch eſtate or goods, why do we call them theirs? and „ 
ce, if they have not property in the things ſo called, 
oſe things are either the property of no man, or, 
here inheritance has been eſtabliſhed, are the proper- 
of the next heir, who is under no incapacity ; the 
t queſtion will be, why may not any one ſeize up- 
n ſuch eſtate, as being become common; or however 
by may not the next heir conſider it as his own, if 
here is any ſuch heir? Certainly this might be done, 
no poſitive law interpoſed to hinder both the next 
xr in ſucceſſion from entering in his own right, and 
o hinder all other perſons from ſeizing upon ſuch 
ings, as would belong to an infant, or ideot, or mad- 
pan, if they were capable of property. But then theſe. 
ws do not interpoſe by a fiction, that infants or 
leots or madmen, as parts of the humane ſpecies are 
able of acquiring and holding property: they in- 
erpoſe by taking thoſe things into their cuſtody, or 
y guarding them for the benefit of him, who would 
& the owner of them, if he was capable of property. 
nd thus all other perſons are prevented from making 
my acquiſition of them, not in virtue of any ſuppoſed 
xluſive right in him, but merely by the authority and 
prohibition of ſuch law. 
In the mean time the things are called his, not be- 
ule they are ſo, but becauſe the effect of the law in 
W'*pect of all other perſons is the ſame with the effect 
ak an excluſive right in him. I ſay in reſpect of all 


cther 
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never can have the uſe of reaſon. 
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other perſons; for in reſpect of himſelf the effeg 
not the ſame : an excluſive right of property eich 
real or ſuppoſed would give him the power not e 
of keeping, but likewiſe of uſing or of alienating 
goods ; whereas the mere cuſtody of the law, thous 
it hinders others from ſeizing upon them, does n 
produce any ſuch power in the perſon, for whom 


What P 


ung pe 
III. WE 


are kept. boneſt 7 
When things are thus kept for the benefit of infa incor pc. 
they are in the cuſtody of the law, till thoſe infants dation 
rive at the uſe of reaſon, and then their property b preſeri] 
gins. When they are kept in the ſame manner fort ſent. \ 
benefit of madmen, the cuſtody is precarious and tei Y pre, 
porary : for ſince madmen are frequently known t unborn 

recover the uſe of their reaſon, and are therefore 
ways deemed capable of recovering it, their prope P*: 
0 


can be in the guardianſhip of the law only till this even 
happens; and ſince it is uncertain at what time it m 
happen, the cuſtody of their property is precarious. Bu 
when things are kept for the benefit of ideots, t 
cuſtody is perpetual, that is, it laſts as long ast 
ideot lives: becauſe ideots are ſuch, as never had 1 
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C HAP. VIII. 
Of Preſcription. 


What Preſcription is, and on what founded. II. Why 
ung poſſeſſion is neceſſary to claim by preſcription. 
Ill. /by uninterrupted poſſeſſion is neceſſary. IV. Why 
boneſt poſſeſſion is neceſſary. V. Preſcription extends to 


meorporeal things. VI. Otyeftion to the natural foun- 
dation of preſcription. VII. Some grounds to believe 


preſcription to have been eſtabliſhed by an univerſal con- 
ſent, VIII. What length of time gives an equitable claim 
by preſcription. IX. Preſcription holds againſt per ſons 


unborn. 


* is a right to a thing acquired by nat 5 
long, honeſt, and uninterrupted poſſeſſion; ſeription 
ough before ſuch poſſeſſion ſome other perſon and d and on 


what foun- 


net the poſſeſſor was the owner of it. ded. 
ts, till © This right in the poſſeſſor is founded upon the 
as thW'clumed dereliction of the proprietor. It is not in- 


ted agreeable to the law of nature, that any moral ef- 
tet, ſuch for inſtance as the loſs or the acquiſition of 
nght, ſhould follow upon the bare intention of the 
ind: but when the intention either of parting with, 
Ir of acquiring a right is ſufficiently declared, it is na- 
ural, that ſuch an intention ſhould produce its effect. 
Now our intentions may be made known either by 
words or acts. We may indeed falſify in our words, 
r we may diſſemble in our behaviour: it is poſſible, 
Allet we may ſay one thing, when we mean another, 


v Crot. L. II. CVI. $1, II. 31), Iv, v. 
Or 
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or that we may behave in ſuch a manner as to decem 
mankind, and make them believe our deſigns to | 
different from what they are. There is therefore g 
ſtriet and neceſſary connection between our intention 
and the ſigns, whereby we teſtify them. It muſt howey 
be allowed, that our acts may be as certain marks 
our intention, as our words; Which is all we no 
contend for. Thus we may releaſe a debtor, not oi 
by a verbal declaration, but by delivering up or h 
cancelling his bond: and in like manner what . 
throw away 1s as planely relinquiſhed, as if we ha 
declared our deſign to relinquiſh it in ſo many word 

The acts, by which we may notify our intentions 
are either poſitive or negative; that is, our intention 
may appear either from our actions or our omiſſions 
When any thing is transacted, in which a man 
concerned, if he is preſent at the time, and does not 
contradict it; the preſumption from his ſilence 15 
that he conſents to it. If goods are ſhipwrecked, « 
cattle have ſtrayed, and the owner neither ſends out to 
look for them, nor endeavours by any means to r. 
cover them, the moſt obvious conſtruction of hi 
neglect is, that he deſpares of finding them, and dil 
regards or gives up any claim, that he had to them. 
In like manner, if he ſuffers another to keep poſſeſſion 
of his goods, without laying claim to them, when be 
both knows where they are, and is at liberty to claim 
them, this neglect is fairly preſumed to be a mark df 
his intention to part with them: and when the owner 
has thus relinquiſhed them, they become the propert} 
of the poſſeſſor, as the firſt occupant of them. 


a Num. XXX. 4.11. 
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It is neceſſary however to remember that in this, and 
all other inſtances, where a mans negle& to claim 
fore oi deemed a mark of his intention to relinquiſh his 
os, it is requiſite that his ſilence ſhould not ariſe 
ther from ignorance or from fear. If he does not 
ick aim his goods, either becauſe he does not know 
nat are his goods or who is in poſſeſſion of them, or 
ot ou ecauſe he is under ſome reſtraint and is afraid to 
or m them; his ſilence in ſuch circumſtances can 
Nat e no mark of his intention to part with them: 
uch ſilence plainly ariſes from another cauſe, and 
erefore neceſſarily requires another conſtruction. 
tion II. From what has been ſaid it will appear, that WI gong 
nion reſcription cannot proceed but upon long poſſeſſion. — 


Tons 
cauſe to produce a right in the poſſeſſor; but becauſe 


t is neceſſary in order to make the owners ſilence a 


es 
ce is raſonable ground to preſume, that he intends to 
ed, f ünquiſh his property. If his neglect is of ſhort con- 
out tofMtnuance, it may be owing either to his ignorance or 
to refs fear: he might not know what things he had a 


of hö nght to, or he might not know who was in poſſeſſion 
d def them ; or if he knew both theſe particulars, yet 
them till he might be afraid to make his claim. But in the 
fon courſe of a long time, it is reaſonable to imagine, 
en be dat he might have come to the knowledge both of his 
claim I cdims, and of the perſon who is in poſſeſſion of what 
k of cclongs to him, and that he might likewiſe by ſome 
wwner means or other he able to remove his fears, or at leaſt 
perty I o find ſome opportunity of declaring his right without 
| ny danger, Length of time therefore determines his 

lence or neglect to be a mark of his intention to 

relinquiſh his right; as it affaxds a reaſonable 


preſumption, 


Ft 


a 
cription. 


jot becauſe length of time operates as an efficient to claim 


pre 
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preſumption, that ſuch ſilence or neglect we wlM.1ich l. 
owing either to ignorance or to fear. 0 
Why un- III. Uninterrupted poſſeſſion is planely — 


len 
Apeflk give the poſſeſſor a right by preſcription ; becauſe mk 
2 neceſ- right depends upon the preſumptive dereliction of t nſeque 
es Js owner; and there can be no preſumption of his h certain 
preſcrip- relinquiſhed, where by any claim of his he has inte moranc 
* rupted the poſſeſſion. rhoneſ 
Why ho- IV. It is to be farther obſerved, that preſeript om of h 
2 cannot proceed without honeſt poſſeſſion. If ü 4 1 
— poſſeſſor came diſhoneſtly by the goods, though hi * 
to claim 


poſſeſſion is ever ſo long or ever ſo quiet, he acquin 
no claim to them. We may ſeveral ways becom 
honeſtly poſſeſſed of what belongs to another mar 
without having any right to it, when we are fil 
poſſeſſed of it. Suppoſe, for inſtance, that the thin 
has been given us by any one, who was not the tru 
owner of it, though we thought he was; ſuppoſe m 
have purchaſed it of any one, who had obtained i 
by force or by fraud, without our knowing how lt 
obtained it; or ſuppoſe we have found it, and hare 
endeavoured without ſucceſs to find out the t 
owner; in any of theſe cafes our poſſeſſion is honeli 
though the thing poſſeſſed is not our own. Whett 
poſſeſſion of a thing begins after ſuch a manner as thi 
without any diſhoneſty in the poſſeſſor, and has bet 
continued for a conſiderable length of time witl- 
out being interrupted, it will give him a right to tht 
thing. But if his poſſeſſion was diſhoneſt in the fir 
inſtance, he can acquire no ſuch right. All diſhonel 
poſſeſſion implies, that ſome fraid or ſome violence 
was made uſe of in obtaining it. Where fraud is malt 


uſe of, the owner is certainly 3 ignorant of nn 
whic 
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zich he ought to know; and where violence is 
ade uſe of, the owner is certainly in ſome fear. 
ow length of time affords only a preſumption, that 
he ignorance or fear of the owner are removed : and 
onſequently, ſince no preſumption can prevail againſt 
certainty, no length of time can ſo far rake away the 
morance or the fear of the owner, in the caſe of 
liſhoneſt poſſeſſion, as to render his ſilence a ſufficient 
jon of his intention to quit his claim. As his ignorance 
Ir his fear were certain at firſt, the ſame ignorance 
the ſame fear muſt be ſuppoſed to continue, till they 
re certainly removed. Length of time affords only a 
preſumption, that they are removed. Therefore length 
time does not remove them ſufficiently. But ſince 
6 long as his ſilence is underſtood to ariſe either from 
morance or from fear, it cannot reaſonably be looked 
pon as a ſign of his intention to relinquiſh his right, 
nd upon that account the right of the poſſeſſor can- 
Tot take place; it follows, that no poſſeſſion, though 
or a great length of time and without interrup- 
on, can give a right by preſcription, if it began 
honeſtly. | 
V. When we fay, that things may be acquired by Preſcrip- 
jeſcription, we muſt be underſtood to mean, not , 
1 4 "aps but likewiſe incorporeal things. Ju- incorpo- 
" on or ſovereignty may be acquired in this ni os, 
manner, as well as land or movcable goods. Laws 
« fri." be repealed ; cuſtoms may be eſtabliſhed into 
nd Ws; civil conſtitutions of government may be altered 
Wjefts may enlarge their privileges; governors may 
* tend their prerogative 3 not only by expreſs appoint- 
ting * or compact, but likewiſe by ſuch a tacit agree- 
which nt as this of N But it is not neceſſary to 

enter 


| 
| 
| 
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enter into this matter now; becauſe there will be 
a more proper opportunity, when we come to explay 

the law of nature, as it reſpects civil ſocieties, 
Objedtion VI. The principle, upon which the claim of pe 
oral fun, ſcription is founded, according to the law of natur, 
dation of as far as we have yet explaned it is only preſumpto 
8 or conjecture. The owner of the thing, which the 
preſent poſſeſſor claims, is preſumed to have quitted 
his right to it, merely becauſe he has been ſilent abou 
it, and has neglected to claim it for a long time 
Mankind indeed might by common conſent eſtablih 
ſuch a ſilence into a ſtanding mark of an intention to 
relinquiſh, in the ſame manner as, by a like comma 
conſent, they have affixed a certain and determinate 
ſignification to words, which in themſelves, without 
ſuch conſent and eſtabliſhment, have no ſignificationat 
all. But without an eſtabliſhment or conſent of th 
kind, the owners ſilence alone, though of ever ſo long 
a continuance, would be too precarious a mark of his 
intention to relinquiſh his right for any certain and 
uniform claim of the poſſeſſor to be founded upon it. 
Mankind, as far as we can learn what their inclination 
is by conſtant experience, are generally diſpoſed th 
keep what they have gotten, and not to relinquiſh it 
without good and ſufficient reaſons for fo doing. An 
neglect therefore to claim what is their own, if * 
would interpret it agreeably to the nature of mankind, 
as we learn from conſtant experience what that natur 
is, cannot well be looked upon as a mark of thel 
intention to relinquiſh their right; unleſs ſome oth! 
good and ſufficient reaſons appear, why they ſhoulb 
relinquiſh it: their general temper and inclination wil 
© Grot. ibid. 5 VIII. 
rather 
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be ther lead us to ſuppoſe, that ſuch neglect or ſilence 
phy have been owing to ignorance or fear. 

To ſupport the right of preſcription upon natural 
pre enciples, it is ſometimes explaned in a different 
manner. This right is ſaid not to take place, till a 
um has been in poſſeſſion of the thing claimed for 
ne immemorial, and that as no other proprietor can 
en appear, beſides the preſent poſſeſſor, he alone is 
be looked upon as the true proprietor : becauſe a 
imant, who does not appear, and a claimant, who 
bes not exiſt, are in a moral view the ſame thing. 
ow if by time immemorial is here meant, ſuch a 
ngth of time, that no memory can poſſibly go far- 
r back; the poſſeſſor of the thing muſt, after ſuch 
me immemorial, be undoubtedly the proprietor of 
but then he cannot well be ſaid to have a right 
it by preſcription ; becauſe his right, upon this 
ag ppoſition, will- not differ at all from a right by 
of hu occupancy. For certainly where there neither 
n mae nor can be any traces of any other owner, be- 
on It. des himſelf ; he muſt neceſſarily be looked upon as 
nation e firſt owner, But if by time immemorial any time 
ed ES than this is meant; if there are any traces of a for- 
uiſh ter owner, though ſuch former owner has not claim- 
Any for many years; it will be as difficult, upon this 
if veFrnciple of poſſeſſion for time immemorial, to make 
nkind, Mat the poſſeſſors right to the thing fo poſſeſſed, as 
nature on any other, without having recourſe to ſome 
f their olitive eſtabliſhment. 
other VII. The circumſtances of mankind after the intro- „ 
ſnoull action of property, and after poſſeſſion had been long do believe 
1n wil Pit by the old proprietor, and had long continued in 2 
me other perſon, would make ſuch a claim as this of have been 
yarke? + BY preſcription, 5 
y an uni 


verſal law. 


> - 0” — — ——— 
—_ - N > 


2 


1 


INSTITUTES OF B. VIII. 
preſcription, generally beneficial. For without ſuch F ſuch 
claim, the difficulty of aſcertaining the right of eithe ncile 
party would be the occaſion of endleſs diſputes ar lis part 
of great hardſhips. Diſputes ariſing, after poſſeſſiq rincipl 
on one fide had been many years uninterrupted, cou > whe 
not eaſily be decided with fairneſs and honeſty : h 4 TE) 
cauſe it would be difficult either for the ſucceiſor VIII. 
the other claimant to clear up their title. And it wou one 
be a hardſhip to turn the poſſeſſor out of what he ha ime a | 


quietly enjoyed, till it was in a manner grown to h 
patrimony z eſpecially ſince the former propriete 
cannot in general be ſuppoled to want it much, as! 
had been able to live ſo long without it, and to pu 
vide for himſelf by ſome other means. The uſefulnd 
of a claim is indeed no proof, that ſuch claim I 
in fact been eſtabliſhed, To prove this we muſt ha 
recourſe to the common opinion of mankind, 3s 


mac 
is Clat 
„ that 
e forr 
putting 
uſt h: 
hat hi 


appears in their conſtant practice. And ſince, when Ear 
look into their practice, we find, that not only ſuch pet 4 l 
3 is will 
ſons, as are members of the ſame civil ſociety, but thok 5 
likewiſe, who belong to different communities, plea noh 
preſcription againſt one another; nay ſince we find f L 
that when one nation has been long poſſeſſed of wit ag 
did formerly belong to ſome other nation, the poſſello 1 
maintains his right to the thing by a like plea; ay. . | 
that ſuch a plea, if it can be well ſupported, | a = 
generally allowed to be a good one; we have real af 
to conclude, that the claim of preſcription has bet os 
introduced and eſtabliſhed by a like common conleil . 
with that, which introduced and eſtabliſhed the claim d 3 


property. But becauſe preſcription is a ſort of im ac 
tion or exception in the right of property; it is nec nofſef 


ſary to look a little farther than the bare eſtablithme 
| 0 


means 
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ſuch f ſuch a right in order to ſee how we can re- 
f ith oncile it with the claim of property. And it is in 
es and... part of the queſtion, that we have recourſe to the 
selle rinciples already explained, to the preſumption, that 
| OUS. who is ſilent for any great length of time and does 
Y et claim his right, is diſpoſed to relinquiſh it. 
ellore VIII. It may perhaps, without ſome expreſs ap- halo 
woch wintment, be difficult to determine for what length of nn So 
he * ime a perſon muſt be in poſſeſſion of a thing, to give an <quita- 
toi. : | 25 8 . ble claim 
| m a claim to it by preſcription. The foundation of by pre- 
os claim, as we have already explained it, will ſhew ICr1PUON, 
» © "Wh, that the time muſt be long enough for preſuming, 
© füge former owner of the thing was not hindered from 
Tul putting in his claim either by ignorance or by fear, but 
im MWiuſt have had frequent opportunities of knowing both 
b i hat his right is, and who was in poſſeſſion of it, and 
„ ities likewiſe of releaſing himſelf from 
ben quent opportunities like Shir | 
ap Wy reſtraints, which might have torced him againſt 
by his will to be ſilent as to his claim. Poſſeſſion however 
for time immemorial, if the meaning of the words is 
nohtly explaned, ſeems to be the moſt equitable time 
of poſſeſſion for acquiring a preſcriptive right. 
The moſt obvious meaning of time immemorial is 
i time of ſuch duration, that the memory of no man 
lving can of itſelf, when unaſſiſted by any external 
evidences, go back beyond it. A poſſeſſion of no 
longer continuance than this would give a right by 
preſcription too ſoon : becauſe by the help of written 


C010) f 

und evidences, the memory of man is aſſiſted to go back 
_ te ſuch periods of time, as have been long paſt; 
*. ad ſuch evidences will frequently ſhew where the 


poſſeſſion of the former owner ceaſed, and by what 


means the claimant by preſcription got poſſeſſion at 
1 3 firſt 


hment 
0 
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firſt and continued it afterwards. But then on the othe 
hand, if by poſſeſſion for time immemorial we mem 
nothing leſs than ſo long a poſleſſion, that not only 
the unaſſiſted memory of perſons now living canng 
go farther backwards, but likewiſe, that no written 
evidences, no memory aſſiſted by the ordinary methgl 
of recording facts, which are paſt, can make ou 
any traces of any other proprietor, beſides the preſei een in 
poſſeſſor ; the claim of preſcription would then be ur a lo. 
leſs, and would not differ at all from the claim of fi 
occupancy. For where would be the uſe of it, if then 
was no other claimant beſides the preſent poſleſſor 
and what other claimant could there be, if there we 
no traces at all to be found of any right in any othe 
perſon beſides himſelf? He would upon this ſuppol. 
tion have an indiſputable title to the thing, which he 
poſſeſſes, as the firſt occupant of it; becauſe he ay"! 
pears to be the only owner, that it ever had. claim | 
There is however a middle ſenſe of time imme Poſſeſſt 
moral. If we underſtand it to mean ſo long a time, that lf we 
though a former owner may be able to make out ſome will 0 
ſort of title, yet he cannot either by the memory of but w 
any perſon now living, or by any record of pal tion 
facts, make out a clear and undoubted title to th owner 
thing in queſtion ; poſſeſſion, for ſuch a length of tim more 
as this, may fairly determine the thing to belong to the temo- 
preſent poſſeſſor. A preſcription gained by poſſeſſion diſpu 
for a time thus limited, will be different, as it ought} on tl 
to be, from a right of firſt occupancy ; and it vil vill 
likewiſe be of benefit to mankind by deciding poſle 
controverſies, not eaſily to be decided otherwiſe FW from 
without taking place fo ſoon, as to be in danger ol preſc 


barring the claim of the true owner. Its uſe conſiſs i » 
in 
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barring a doubtful right; and its equity is pre- 
rved by a proper regard to all ſuch rights as can be 
ade out by the memory of man, when aſſiſted by 
ritten evidences. 


written IX. What we claim by preſcription, or in conſe- Saws 
nethodhuence of our having been poſſeſſed of it without in- —＋ ; 
ke ou eruption for time immemorial, muſt commonly have perſons 


; born. 
een in poſſeſſion either of ourſelves or our anceſtors 


vr a longer time, than the extent of any one perſons 
fe. So that preſcription muſt moſt frequently be 
pleaded, not ſo much againſt the tormes owner, as 
zwainſt his heirs. Now for great part of the time, 
hilft this poſſeſſion laſted, thoſe heirs were not in 
ing : they were not born, when our own poſſeſſion 
began, and poſſibly were not born, when our anceſtors 
poſſeſſion had continued long enough to give a pre- 
criptive right. Shall we allow therefore, that the 
caim of the anceſtor, which was ſet aſide by our long 
poſſeſſion, will revive again in the perſon of the heir? 
If we allow this, preſcription will be of little uſe : it 
will only ſerve to lay a diſpute aſleep for a while, 
but will ſuffer it to revive hereafter, when the que- 
ſtion concerning the reſpective claims of the former 
owner and of the preſent poſſeſſor will have become 
more intricate, in proportion as we are farther 
removed from the original evidence, by which that 
diſpute might have been ſettled. Shall we therefore, 
on the other hand, affirm, that a preſcriptive right 
Will bar the claim not only of him, who firſt loſt 
poſſeſſion, but of them hkewiſe, who are defcended 
from him, and were not born at the time, when ſuch 
preſcription was going on and began to take place? 


? Grot. ibid, g IX. 
14 a Betore 
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Before we affirm this, we ſhould conſider by who gcult 
ſilence or neglect the right of property is loſt. If it Where in 
loſt by the ſilence of the heirs, who were unborn, Mie deſc 
preſcriptive right would have no foundation in reaſon em in 
that might reconcile it with the notion of property. Mo right 


is abſurd to conſtrue the ſilence of thoſe, who wen eritanc 
unborn, as a mark of their intention to relinquilhiMhf preſc 
their rights: becauſe their ſilence will not only ben n be 


but requires another conſtruction; they were therefar 
ſilent and did not claim, becaule they were not born, 
and could hot claim. But if we maintain, that they, 
who were unborn, loſt their right, not by their o: for 
ſilence or neglect, but by the ſilence or neglect of thei 
anceſtors; preſcription againſt them ſeems to be found ve n 
ed in injuſtice; it is an injury to deprive them of what ſualitie 
belongs to them, for the neglect of their anceſtors, aMiaueſtio 
neglect, in which they were no way concerned, born, 1 

What ſhall we ſay therefore? Shall we take away red fre 
the benefit of preſcription by allowing, that it does not have n 
hold good againſt the poſterity of the former owner! Wot hi 
or {hall we, on the other hand, maintain, that it does ſhe has 
hold good againit his poſterity, as well as againſt him Why lon 
ſelf, and ſo either make the claim abſurd, by ſaying, that {Whury v 
the (lence of his poſterity, when they could not ſpeak, Nbecaul 
is a mark of their intention to relinquiſh their right; Were : 
or elſe ſhall we make it unjuſt by ſaying, that they {Wlence 
forfeit their right by the neglect of their anceſtor! {one 1 
The truth is, that preſcription holds good, not only Nquirec 
againſt the anceſtor, but againſt his poſterity z not Nlengs 
from their neglect, who were unborn, but from the Npretei 


neglect of thoſe, who went before them. And by Wlior 
taking this part, we have only the juſtice of ſuch à Heath 


claim by preſcription to defend. It will be no ver} 
difficult 
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ificult matter to defend this part of the alternative, 
here inheritance has never been eſtabliſhed : becauſe 
e deſcendants of a man can have no injury done 
em in being kept out from inheriting what they had 
o right to inherit. But ſuppoſe a general right of in- 
heritance to have been eſtabliſhed ; yet ſtill the claim 
ff preſcription will ſtand clear of injuſtice. No injury 
n be done to a perſon, where no right is taken from 
him, But the poſterity of a man, who loſes his claim 
by the preſcription of another, are not deprived of any 
ght. Before they were born, they had no right at 
al: for as things, which are not in exiſtence, have no 
ztural qualities, ſo perſons, who are not in exiſtence, 
have no moral qualities; and amongſt other moral 
qualities, they have no rights. If then the thing in 
queſtion was loſt by their anceſtor, before they were 
born, no right is taken from them by their being bar- 
ed from claiming what he had fo loſt : becauſe they 
have no right to inherit any thing from him, which is 
not his own at the time of his death; and whatever 
he has loſt by long neglect, and another has acquired 
by long g poſleſſion; has ceaſed to be his own. No in- 
Jury was done to them, whilſt the claim was acquiring; 
becauſe then they had no right in the thing, if they 
Were not in exiſtence, and loſt that right by their own 
llence, if they were in exiſtence. And no injury is 
(tor ' Ncone to them by the poſſeſſor, after the claim is ac- 
only ouured, if he (till keeps the thing ; becauſe it then be- 


not Nlongs to him, and not to them; 3 they can have no 


1 the Wpretence to inherit, from their anceſtor, what ſuch an- 


1 by Wceltor linſclf had no right to at the time of his 
ch 2 Micah, 


cult e H&AP.; 
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| | m, Or 
CHAP. IX. or by 
. . rt 
Of the Obligations ariſing from A 
Property. _ 
jt co 
I. Property of one man obliges others not to binder bin reſt n 
enjoying what is his own. II. The right of property t any 
duces an obligation to reſtitution. III. The natural frutWhr part 
or advantages of anothers property are to be reſtorlicr pe 
IV. Honeſt poſſeſſor not obliged to damage bimſelf by bat ſo 
ſtitution. V. No obligation to reſtitution where HM ben v 
thing has periſhed. VI. Obligation to reſtitution down, 
not extend to all advantages made by the poſſeſnWur poſ 
VII. No obligation to reſtitution of fruits negltidhut the 
VIII. Or where a thing given is given away apa are 
IX. Or to reſtore the overplus of price where a ti ing te 
bought is ſold again. X. Reſtitution to be made wil cep h 
out reimburſement. XI. Goods to be — and de far 
returned to the ſeller. yuſtic 
III. 
Property J. HE firſt and moſt obvious obligation, tu perty 
of one man | Jo 
obliges 0- we are under, towards any perſon upon erivec 
thers not 


to hinder 


him in en- moveable, is to ſuffer him quietly to enjoy it, and tt 


joying 
what is 
his own. 


count of his property in a thing either moveable or nee ; 


Wewer 
of a th 
t belo 
But it 
ſort, 

from 

by thi 
forme 


© (1 


diſpoſe of it, in what manner he pleaſes, withou 
attempting by ſome force or by fraud, either to tab: 
it from him, or in any reſpe& to make it worle 
This obligation planely ariſes out of the notion d 
property: for his right to exclude us from meddling 
at all with a thing would have no effect, or woul 
be in reality no right; if we, notwithſtanding ſuci 


right, were at liberty to take the thing away by 
Im, 
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m, or to hinder him in the uſe and enjoyment of 

or by any means to impare and waſte it. 

II, * As the right of property, which any perſon has The right 
a thing, obliges us not to take that thing from him - 1 
oneſtly; ſo it obliges us to reſtore it to him, or ces an ob- 
t to keep it from him, when we have, even by any —_— 
neſt means, gotten it in our poſſeſſion, When with- 
ut any knowledge of the truth or any bad deſign on 
ur part, a thing is given us, which belonged to ſome 
ther perſon and not to the giver ; when we purchaſe 
hat fome one elſe, and not the ſeller, had a right in; 
hen we find a thing, the owner of which is not 
own, at the time of finding it; in ſuch caſes as thoſe 
ur poſſeſſion of the thing is honeſt ; till we have found 
ut the proprietor : but as ſoon as we have found him, 
ſe are obliged, in virtue of his property, to reſtore the 
ting to him. For if we knowingly and deſignedly 
tp him out of what he has a right to, we do him 

he ſame harm, and conſequently are guilty of the ſame 

muſtice as if we had taken it from him. 

III. From this obligation to reſtore any perſons pro- The natu- 
ry, when it is in our hands, another obligation is 2 _ 
derived, an obligation to reſtore the natural fruits, pro- tages of 
duce or advantages, which have ariſen from it, whilſt — 
ve were in poſſeſſion of it: becauſethe natural produce are to be 
d a thing, and all the natural advantages ariſing from reſtored. 

Ii belong as much to the proprietor, as the thing itſelf. 

hut it will be neceſſary, in determining queſtions of this 

lort, to diſtinguiſh between the fruits, which come 

from the thing itſelf, and thoſe, which are produced 

by the labour and at the expence of the occupier. The 


former are what I call its natural produce; and of theſe 
* Grotius Lib. II. Cap. X. $I. II. 


only 
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ſelf by re- 
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only we ſpeak, when we maintain, that there is th 
ſame obligation to reſtore the fruits of a thing, as 
reſtore the thing itſelf : for certainly my property in; 


thing can never give me a right to another perſons l Sa 
bour. Suppoſe the thing poſſeſſed to be common-felfſ""** 
land, which produces nothing, unleſs it is manure Miet 
tilled, and ſowed : if the honeſt poſſeſſor has a crop d hn 
corn upon the ground, at the time of diſcovering th * 
true owner; he would be under no obligation of refti F oo 
tution as to the corn ; becauſe it was produced by hi 0 ; 
labour and at his expence : the corn is not the naturd __ 
produce of the thing, which the other has a right to. Bu 8 
if it was a meadow with a crop of graſs upon it, the deen 
Poſſeſſor could have no claim to the graſs; it is pat 1 
of the meadow itſelf, or is the natural produce of it he has 
and conſequently belongs to the owner of the thing _ 
and is not due to the labour of the poſſeſſor. In like dich 4 
manner the young of cattle, as they are their naturi P * 
fruit or produce, belong to the owner of the cattle, and bra n 
are to be reſtored to him. If the fire belongs toone 0 pulling 
the parties and the dam to the other; the young nat. vorker 
rally belong to the owner of the dam, after a vr * 
ſmall ſatis faction is made to the owner of the fire. For 200 
though the ſire contributed to the production of te jet if 
young, yet numberleſs accidents might have hap — 
pened, after his act was over, to hinder the production ou 
His owner therefore has no right to more, than wii 4 | 
the chance, that young would be produced, was worth : ” : 
at the time of his act. . 
IV. As the obligation to make reſtitution, which ef, 59 
have been ſpeaking of, guards 2gainſt any injury, that ag 
might be done to the owner ot a thing; ſo it 151m yy 


ſonable, that ſuch limitations ould be fixed to thili © ''+ 
obligation, 
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bligation, as will guard the honeſt poſſeſſor from ſuf- 


W ing any injury. The general limitation is, that the 
9 . oſſeſſor is not obliged to ſuffer any loſs, in what he 
TH i s 4 right to, by making reſtitution. For ſince the 


ners claim extends no farther than his property, the 
wligation of the poſſeſſor can extend no farther. 

From hence it appears; Firſt, that if the true owner 
amot be put into poſſeſſion without ſome expence, 


gor is he obliged to be at any more trouble in making 
reſtitution, than he is paid for; becauſe the other has 
o more right to his labour, than to his money. 
Secondly, if the poſſeſſor has made any improve- 
nent in the thing, whilſt he ſuppoſed it to be his own, 
he has a natural right to be paid for his labour and ma- 
terials, Thus if he has built a houſe upon ground, 


n ne ich he was honeſtly poſſeſſed of, the proprietor, as 
natunl is claim reaches only to the ground, can have no na- 
le, tural right to the houſe, fo as to hinder the other from 


pulling it down, unleſs he pays for the materials and 


one 0 

hmatu- workmanſhip. 

\ ven Thirdly, though, as we have ſeen already, graſs, 

e. Fa lilſt it is growing, is the natural produce of the land, 

of tel et if it has been cut and made into hay, the honeſt 
hap: poſſeſſors labour is joyned to it, and he has, as in this 

cdi nſtance, ſo in all others of the ſame fort, a natural 


wür eh to be paid for his labour in collecting what is in 
telf the fruit of the thing poſſeſſed. But then this la- 
hour is all, that he ought to be paid for: and however 
ich elt might be urged, that the fruits would have been 
, that polled, and conſequently would have been worth no- 
** ming, if he had not collected them; this will give him 
0 thi right to the fruits themlelves. For ſuppoſe, which 
18 


the honeſt poſſeſſor is not obliged to be at that expence: 
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is the ſtrongeſt light the caſe can be put in, that d. 
value of the labour is vaſtly greater, than the value & 
the fruits; yet it cannot upon this account ſo over-ry 
the claim of the proprietor, as to ſet it aſide : fincenfWere is 
ſatis factory reaſon can be given, why, by joyning 
more valuable right of mine to a leſs valuable right d 
another man, the whole ſhould be made my own. 
No obli- V. Grotius under this head has explaned ſome par. 
ganon. © ticular caſes relating to the honeſt poſſeſſors obligat 
where the to make reſtitution. Some of theſe caſes have beim on to 1 


— = conſidered already; others do not belong to this head, will | 
and ſhall be conſidered in their proper places; the E etermi 
theſe are, which follow ; * Firſt, if the goods, of what-Wlhoſſeſſo! 
ever ſort they are, and the natural fruits of them too, {WMlitutior 
have ſo periſhed in the hands of the honeſt poſſeſſot, ¶ n virtu 
that no part of them remains, and no advantage hasWſnand u 
been made of them; he is under no obligation to make VII. 

_ reſtitution merely becauſe ſuch goods and the fruits of Mo mal: 
them have paſſed through his hands. For ſince the pro- Mere 
prietors claim is a claim upon the thing only, and not Neglect 
upon the perſon, the obligation of the poſſeſſor extends {hich : 
only to the thing; and conſequently if this and the Hand co 
fruits of it are not in being, the perſon of the poſſeſſor In caſe 
is not chargeable. If, mY 

Obliga- VI. Secondly , * Grotius affirms in general, that f VII 

_ _ the poſſeſſor is at all richer by having had the pro- er, 

does not perty of another man in his hands, all the advantage, MWrltru 


extend to which he has made, be it of what ſort it will, is due {Would 


all advan- , X ; : 
tage made to the proprietor : in particular, if the goods or the na- 
-.- <gand tural produce of them are conſumeable, and the poſſe 
or. ſor has made uſe of them, he is bound to reſtore the 
value of them, provided he muſt have uſed as much 


e Grot. ibid. 5 III. ibid. C II, V. 
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at M his own goods, if he had not been in poſſeſſion of 
alue of : becauſe, ſays our author, he has in this reſpect 
er nu en a gainer by the others property. Now of this 
nce ere is ſome reaſon to doubt. For ſince the proprie- 
ling r has a claim upon the thing only and not upon the 
ght i erſon, his claim muſt be at an end, when the thing 
| no more: as ſuch claim does not extend to the per- 


e pv n of the poſſeſſor, there is no way, by which it 
gationhould charge any part of his property with the obliga- 
bern on to reſtitution. In the caſe of diſhoneſt poſſeſſion, 
head will be ſhewn hereafter, we ſhould have reaſon to 


termine otherwiſe : for there the diſhoneſt act of the 

ofefſor lays an obligation upon his perſon to make re- 

itution 3 the proprietor, as he has a right to the thing 

n virtue of his own property, ſo has he likewiſe a de- 

and upon the poſſeſſor, on account of his crime. 

VIT. Thirdly ; * the honeſt poſſeſſor is not obliged Noobliga- 
o make reſtitution for the natural produce of the thing, mand anger 
ere ſuch natural produce has periſhed through his fruits ne- 
elect to collect it. For here the fruits or produce, gl 

ich are the thing in queſtion, are not in exiſtence ; 

nd conſequently the claim of the proprietor, which, 

: caſe of honeſt poſſeſſion, is a claim to the thing on- 

„ muſt be at an end. 
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that i VIII. Fourthly; if the thing was given to the poſ- No obli- 
pro- Wlior, and he gives it away again, he is not obliged to —_ 
tage, W'virution, Unleſs, ſays v Grotius, it appears, that he thing gi- 


* : ven is gi- 
d have given away as much in value out of his en away 


wn ſubſtance, if ſuch thing had not been in his hands: again. 
ſecauſe, in this caſe, he will have been a ſaver or, in 
bet, a gainer by the others property. But here again 
ur author has not applyed the neceſſary diſtinction 


* Grot. ibid. J VI. ibid. 5 VII. 
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between a claim upon the thing and a claim upon q 
perſon. And ſince, where the poſſeſſion is honeſt, the 
is no claim upon the perſon of the poſſeſſor, the pn 
prietors claim can extend no farther than to the thing 
which belongs to him. 
No obli- IX. Fifthlys there is the ſame objection againſt th 
deere the determination of ” Grotius, that if the poſſeſſor boug 
orerplus the thing, and then fold it again for more than he gay 
2 for it, the proprietor has a right to the difference. T 
thing price, which the thing was ſold for, is not the thing i ere in 
e. ſelf, and conſequently is not the object of the propri 
tors right: ſo that his claim cannot reach it, une 

that claim affected the perſon of the poſſeſſor. 
Reſtitution X. Sixthly; the honeſt poſſeſſor, though he pu 
tobe mate chaſed the thing at a conſiderable expence, is bout 
reimburſe- to reſtore it, and cannot require the proprietor to r 
ment. imburſe him. If the poſſeſſor could demand this, th 
owners right of property would be nothing: fine 
there is no value in a right, which a man moſt pa 
for, before he can aſſert it. But we may add one ex 
ception to this rule, which is, that if the thing . 
in ſuch hands before, that the owner could not have 
recovered poſſeſſion, without ſome expence and trouble 
actual poſſeſſion is then a valuable conſideration t 
him, and the honeſt poſſeſſor, from whom he receive 
his goods, may expect an allowance for it. Thus ſup 
poſe the goods to have been purchaſed of thieves 
pirates; or ſuppoſe them to have been found, when 
the owner had but little reaſon to expect, that lie 
ſhould ever recover them; the honeſt poſſeſſor may 
demand ſalvage : becauſe the right of the proprietor 
when it was fo likely to be quite loſt, is not to be- 


ibid. F VII, * Grot. ibid. & IX. 


valucc. 
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lied to the full worth of it: the difference between 
full worth, and the worth which he would have 
zoned it of to him, when he was in ſo much danger 
f loſing it, is due to the honeſt poſſeſſor, by whom 
is ſaved. | 


inſt 18 XI. Seventhly ; he, who buys another mans goods Goods to 
bouolM{ perſons, who have no right to ſell them, cannot re- be reſloced 
8 and not re- 
e gun them upon the hands of the ſellers, in order to turned to 
e. M rer his money again: becauſe, as ſoon as they he feller. 
ung ire in his power, his obligation to reſtore them to 
ropreſ e true owner took place. Indeed, if he had diſco- 
une erd, that the goods did not belong to the ſeller, be- 


re he had completed his bargain, he would not be 
büged to complete it, for the ſake of being able to 
turn them to the true owner : for no man can be 
und in juſtice to part with his own money, merely 
lat another may recover his right. 


! Grotius ibid, & X. 
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CHAP. X. 


Of the Rigbt which a Man has in bit 
own Perſon. 


I. Right over perſons reduceable to a right to do certain 
actions. II. What is meant by @ right to our liberty, 
III. Law of nature the only original reſtraint upon 
mans power of acting. IV. Liberty not unalienall. 
V. Reſtraints upon liberty by the law of nature art i 
three ſorts. VI. Duty to God. VII. Duty to mankind, 
VIII. Several inſtances of @ right in our own perm, 
IX. Duty to ourſelves. 


Rightover I. IN the general definition of right, we have on. 
1 ly taken notice of a right to poſſeſs certain 
to a right things, or to do certain actions. Our rights over pet 
3 — ſons are not particularly mentioned in that definition; 
ctions. becauſe they are in effect only rights to do certan 
actions. Thus the right, which we have over others, i 
a right to command or direct them; and one of the 
principal rights, which we have over ourſevels is 4 
right to act as we pleaſe. 


In ſome reſpects indeed the right, which a man 
has in his own perſon, may perhaps more properly be 
reduced to a right in a thing : of this ſort are the 
rights, which he has to his limbs, to his health, to his 
like, 

What is II. By liberty we mean the power, which a man hab 


ks by to act as he thinks fit, where no law reſtrains him; i III. 


our liber- may therefore be called a mans right over his 0" Wis ow 
ty. actions. In the common way of ſpeaking every man Woverr 
is ſaid to have a right to his liberty: but this exprel- Goc 


ſion is not ſo accurate, as it might be. For ſince the ve 
| notion 
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notion of a perſons liberty conſiſts in having a right 
over his own actions; to ſay, that he has a right to his 
liberty, is in effect to ſay, that he has a right to a right 
over his own actions. However I ſhall neither quarrel 
with the expreſſion, nor ſcruple to uſe it, as I have oc- 
cafion ; ſince cuſtom has eſtabliſhed it to import what 
i; {elf-evidently true, that every man has an indepen- 
dent power to act as he thinks fit, where he is under 
n0 reſtraint of law. 
Though liberty in the phyſical ſenſe of it, is an inde- 
pendent power of acting, yet when we conſider it in a 
moral view, our notion of it is leſs extenſive. For if 
our nature and conſtitution, the circumſtances, that we 
re placed in, and the authority, which our creator has 
over us, oblige us to act in a particular manner; 
en, as far we are under ſuch obligations, we have 
not an independent power of acting, as we pleaſe. Up- 
dn this account, in defining the word liberty, I have 
called it the power, which a man has, to act as he thinks 
it, where no law reſtrains him. It may perhaps be 
difficult to prove, that man has phyſically an indepen- 
dent power of acting: but the difficulty does not ariſe 
tom any uncertainty in the fact, but from the evi- 
lence of it: nothing being ſo difficult to prove as a 
alf. evident propoſition. If any one therefore doubts 
Whether he has ſuch a power, inſtead of attempting any 
lormal proof of ir, the beſt way is to refer him to his 
an has own experience for conviction. 
im; 1 III. The only reſtraint, which a mans right over The law 
is own Wis own actions is originally under, is the obligation of 6 _ 
y mi Woverning himſelf by the law of nature, and the law riginal re- 
-xprel-Wof God. Whatever right thoſe of our own ſpecies may on 3 
dave over us, either to direct our actions to certain e of 


ons; K 2 purpoſes, © ing. 


Liberty 


not unalie- 


nable. 
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purpoſes, or to reſtrain them within certain bound, 
beyond what the law of nature has preſcribed, ariſes 
from ſome after- act of our own, from ſome conſent 
either expreſs or tacit, by which we have alienated our 
liberty, or transferred the right of directing our action 
from ourſelves to them. Till this 1s done, they haye 
no claim of ſuperiority over us: nature has made 10 
difference between one man and another : all, whoare 


of full age, have reaſon of their own to direct them, 


and a will of their own to chuſe for themſelves. And 
though, as men may differ from one another in the cx 
pacities of judging what is beſt to be done, it may be 
the ſafeſt way to take the advice of thoſe, who have 
more {kill than ourſelves ; yet this is matter of pru- 
dence only, and not matter of duty. Our reaſon and 
our will belong as much to us, as their reaſon and 
their will belong to them : we muſt therefore natu- 
rally be as independent of them in directing our own 
actions, and in chuſing for ourſelves, as they are of us. 
I would not be underſtood to mean, that no man ha 
a right to force us in any reſpect, till we have given 
him ſuch a right by our own conſent : for it will ap- 
pear hereafter, that in many reſpects men have a right 
to force us to comply with the law of nature. But 
ſuch a right as this implys no natural ſuperiority in 
them; fince in the like inſtances we have the ſame 
right to force them, that they have to force us. 

IV. There cannot well be any queſtion, whether 
our liberty is alienable; at leaſt it is a queſtion, 
which muſt at firſt ſight be determined in the affirma- 
tive; unleſs ſome law can be produced, which forbids 
us to alienate it: becauſe all our rights are alienable, 


as tar as it is not contrary to any law for us to pail 
with 
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with them. In fact we find, that in many inſtances 
our liberty is alienated, and no one queſtions whether 
it could be alienated or not: for certainly the obliga- 
tions of promiſes and of contracts, where we bind 
ourſelves to do what the law of nature would other- 
wiſe not have required of us, are wholly unintelligible, 
upon ſuppoſition, that our liberty is the ſame, after 
we have made ſuch promiſes or contracts, that it was 
before. 

t may be ſaid perhaps, that no man can, abſolutely 
and without reſerve, renounce his liberty, and transfer 
the full right of direCting his actions to any one elle: 
becauſe this would be planely throwing himſelf into 
a neceſſity of doing wrong, whenever the perſon, to 


whom he has thus ſubjected himſelf, ſhall think proper 
tocommand him. But the whole amount of this obje- 
tion is, that no man can renounce or transfer a liberty, 
wich he never had. He has indeed a phyſical power 
of doing wrong ; but his liberty in a moral ſenſe is a 
power of acting, as he pleaſes, where the law does 
not reſtrain him: 
Wing wrong, and conſequently cannot transfer to any 
tne the power of forcing him to do wrong; not becauſe 
iberty is in itſelf an unalienable right, but becauſe no 
man can transfer to another a right, which he never 


he has not therefore the liberty of 
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had himſelf. 


hether V. In order to underſtand how far our liberty ex- The re- 
eſtion, Nrends, or how far we have a right to act, as we — 47 
firma- peaſe, by the law of nature, previouſly to any obliga- berty by 
orbit ons, under which we may have laid ourſelves by any = bee 
nable, articular compact or agreement of our own; it will of three 
o part de neceſſary to conſider what reſtraints that law has ſeorts. 

with K 3 laid 
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laid us under, in reſpect of God, in reſpect of man. 
kind, and in reſpect of ourſelves. 

VI. We are obliged to obey the will of God,: 
far as we are able to diſcover it; becauſe he is tht 
ſovereign Lord of the univerſe, who made an 
governs all things by his almighty power, and inf 
nite wiſdom, to whom we are indebted for all th 
happineſs, that we enjoy at preſent, and upon who 
we depend for all the happineſs, that we expe ben 
after. By the nature and conſtitution of things he 


our ſuperior : ſo that the right, which we have in a Fr 
| own perſons, particularly our liberty, or the right of conſi 
acting, as we think fit, is ſubject to his author Þlaſp! 
and is limited by all the reſtraints, which he is plead mpe! 
to lay upon us. third] 
From this account of the obligation, that we al er dit 
under to obey the will of God, the other parts of oij ve al 
duty towards him may be eaſily collected. I Bu 
general name of this duty is piety, which con: have 
partly in entertaining juſt opinions concerning him ment. 
and partly in ſuch affections towards him, and ſud have 
worſhip of him, as is ſuitable to theſe opinions. him, 
It is the buſineſs of natural theology to demonſtrat profa 
the exiſtence and the perfections of God, to pro Are! 
that there is an eternal omnipreſent being, of infinit doing 
power, wiſdom, and goodneſs, who made and con him 
trived the univerſe at firſt, and who ſtill continues i thoug 
govern and direct it. Where we have ſufficient oppor ſentir 
tunities of informing ourſelves rightly concerning th mpre 
exiſtence and the perfections of God; it is our duſ bring 
to make uſe of theſe informations. We cannot obey H] {entir 
will at all, unleſs we believe that he is; and we cannd duty 
obey it as we ought to do, unleſs we have acquaint the | 


ourſelves 
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ourſelves, as perfectly as we are able, with his nature 


vill, we mutt for the ſame reaſons be obliged likewiſe 
is Uto form true notions and to entertain juſt ſentiments 
de an concerning him; to believe his exiſtence and perfec- 
1d ing tions 3 to admire his wiſdom ; to adore his goodneſs ; 
to reverence his power ; to acknowledge our depend- 
whom ance upon him; and to honour him, in all our 
& here thoughts, and words, and actions, as our maker, 
7s he fy preſerver, and governor. 

in d From hence it follows, firſt, that atheiſm, which 


right d conſiſts in a diſbelief of his exiſtence, ſecondly, that 
thoritM blaſphemy, which conſiſts in attributing to God ſuch 
pleaſe imperfections, as are inconſiſtent with his nature, and 


thirdly, that profaneneſs, which conſiſts in a wanton 
we a or diſre ſpectful treatment of his nature and attributes, 
of ou are all of them contrary to the law of nature. 

Til But though we believe, that there is a Ged, and 
conſiſii have formed true opinions, and entertain juſt ſenti- 
g hin ments of his nature and attributes; yet certainly we 
nd ſucii have not diſcharged the whole of our duty towards 
: him, merely by avoiding atheiſm, blaſphemy, and 
onſtrat} profaneneſs. By avoiding theſe crimes we only take 
o pron care not to diſhonour him; but we are capable of 
infini doing more than this, we are capable of honouring 


1d con bim by our words and actions, as well as by our 
inues i thoughts. Our words or actions will bring our pious 
- oppor ſentiments into our own view, ſo as to ſtrengthen and 
ung ti improve them in ourſelves; and they will likewiſe 
ur duſ bring them into public view, fo as to excite the like 
zbey b ſentiments in other men. Since therefore it is our 
» cannoÞ duty ro honour God, and ſince we honour him in 


uainte 


the beſt manner, that we can, by ſtrengthening and 
irſelyes 


K 4 improving 


and attributes. If therefore we are obliged to obey his 
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n we cannot but be obliged to make uſe of our 
endeavours to diſcover what his will is, and to 
that om ourſelves rightly concerning his nature and 
mbutes. 

ſuch t will likewiſe be contrary to the law of nature to 

t was ect ſuch a revelation, even after we have examined 
le to if God, who perfectly knows the extent and limits 
lich ue human underſtanding, who is fully acquainted 
th the juſt meaſures of credibility, and with the 
tions, WW:lonable grounds of aſſent, has atteſted ſuch revela- 
or to n with what appeared to him ſufficient evidence for 
ands, ¶rincing mankind of the truth of it. Whoever re- 
pro- a revelation ſo atteſted does not pay the obe- 
falſe Wirce, which is due, by the law of nature and the 
mſtitution of things, to the authority of God. 

ip is II. Our right over our own actions 1s reſtrained Duty to- 
he is Wh rclpect of mankind by the natural duties of juſtice y_ 
u benevolence, We have ſeen already from whence 
e the obligation to theſe duties is derived, and wherein 
| the e duties themſelves conſiſt. And ſince juſtice conſiſts 
n the doing no cauſeleſs harm to others, there muſt be as 
any forts of injuſtice as there are perfect rights be- 
neing to mankind, by the violation of any of which 
e may do them cauſeleſs harm. 

Some acts of injuſtice have particular names given 
them. Thus the cauſeleſs taking away a mans life 
murder. — If the perſon murdered was our parent, 
is paricide. If we owed him any ſpecial obedience, 
Ch as a ſubject owes to his prince, a ſervant to his 
alter, or a wife to her huſband, it is treaſon. —Injur- 
ga man in his bed, or violating that right, which 
© has to the affection and to the perſon of his wite, 
aultery, —Imuriog him in his liberty by cauſeleſsly 
taking 
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taking it from him is falſe impriſonment.— Taku 


X. 


hat WE 
away his property againſt his conſent, if it is mit. 
privately, is theft; — if it is done publicly and H wre 
violence, it is robbery ; — if great numbers are and 
cerned in ſuch an act of violence, it is rapine.— If ilhonty. 
ſome deceit or artifice he is led to give his conſent Wi is pa 
part with his property, when, if he had known H enper⸗ 
truth, he would not have parted with it, this is frau our | 
There are ſome acts of injuſtice, the names of whig yer, 
do not want any definition; becauſe the name it mal 
ſufficiently expreſſes the nature of the act: of this e 
are maiming, defacing, breach of contract, deſam or pet 
tion, falſe evidence, &c. dem, 
We may likewiſe do injuſtice to a man, in teſpe ks f 
of his property, not only by taking it from him u corte 
juſtly at firſt, but likewiſe, as has been ſhewn altea bey 
by keeping it, or not reſtoring it to him, though is pre 
at firſt came honeſtly by it. ting 
Benevolence is a general word, and ſignifies a dilpMzbuſe 
ſition of doing good to any perſon or in any mann b of 
But this general diſpoſition has a different name gall VI 
to it, according to the different objects of it, or bat 
different ways in which it exerts itſelf. — When it WWlread 
directed towards them, who have been kind to us, bn. 
is called gratitude. — When the diſtreſſed and afficte and 1 
are the objects of it, we call it pity. — When o wwar 
enemies ſhare, in it, we call it generoſity. — If it lea reaſo1 
us to ſtudy the quiet of mankind by being mild in ti has a 
| judgements, that we paſs upon their conduct, Mk c 
backward to cenſure their failings, we call it candouſſi fore, 
If it is employed in checking our pride and in pe He! 
venting us from being fo much puffed up, either d to al 
the ſtation, that we are in, or by the good qualite i can | 


that 
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ut we poſſeſs, as to make others uneaſy, we call it 
umility — If it exerts itsſelf in relieving the poor 
nd wretched out of our ſubſtance, it is liberality : 
and the higher inſtances of liberality are called 
jounty, — If it reſtrains our anger and reſentment, 
tis patience, forbearance, or long-ſuffering. —If it 
empers the ſeverity of juſtice, and ſoftens the rigour 
four lawful demands upon ſuch perſons as are in our 
wer, it is mercy, — If it ſhews itſelf in an endeavour 
b make all men eaſy, who have any occaſion to 
apply to us, by removing the difficulties of acceſs to 
ur perſon, and by converſing freely and openly with 
hem, it is affability. — If it goes one ſtep farther and 
keks for opportunities of ſhewing ſuch affability, it is 
wurteſy. — The obligation to theſe ſeveral duties, as 
they are parts of benevolence, has been made out in 
ts proper place : and whatever power we have of 
ing for ourſelves, yet in reſpect of mankind we 
abuſe this power, and apply it otherwiſe, than the 
av of our nature directs us, when we neglect them. 


lon. A mans life is his own; it is the gift of nature: 
nd whoever deprives him of it, is guilty of injuſtice 


reaſon : ſo that he is injured by being maimed. He 
las a right likewiſe to freedom from pain, as far as no 
aw obliges him to ſubmit to it: he is injured there- 
fore, if he is cauſeleſsly hurt by any blow, or wound. 
He has ſtill a farther right to his good name, that is, 
to all the advantages or all the ſatisfaction, which he 


deſerves ; 


an receive from being thought or ſpoken of, as he 


1 


VIII. Beſides our liberty, or the right of acting in Several 


inſtances 


What manner we pleaſe, which has been mentioned of a right 
already, we have ſeveral other rights in our own per- in our 


own per- 


ſon. 


towards him. His limbs too are his own, for the ſame 


% 
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deſerves: ſcandal therefore and defamation are injurt 


IX. But it is proper to conſider, how far we hay 
a right to diſpoſe of our perſon, or to manage it 
any manner, that we pleaſe; whether our liberty, d 
the power of acting as we think fit, is, in reſpe&q 
ourſelves, under no reſtraint from the law of nature. 

It ſeems to be ſelt-evidently true, that no man c 
have a right to manage his own perſon, or to diſpoſ 


of it in ſuch a manner, as will render him incapahl ho 
of doing his duty. For his duty is a reſtraint, wd * 
ariſes from the law of nature: he cannot thereof his 
have any right to free himſelf from that, unley *'Y 
he has a right to free himſelf from all reſtraints... 
which the law of nature has laid him under. Tha som 
conſequence of this is, that a mans right to his life oi; on! 
his limbs is a limited right; they are his to uſe each 
but not his to diſpoſe of. As they were given hin n ar 
to uſe, whoever deprives him of them does him He det 
injury. But then, as they are not his to abuſe or diſpoſe e th, 
of, it follows, that he breaks through the law oe pe 
nature, whenever he renders himſelf incapable of com-Wkroker 
plying in any inſtance with that law, which the author Mebauc 
and giver of his life and limbs, has required him to onen 
obſerve. _ ca 
Upon this account we have no right to maim our-Hadior 
ſelves; it by ſuch an act we ſhall become unable toentro 
diſcharge any of the dutics of juſtice or benevolence. Mhreakn 
And much leſs have we any right to kill ourſelves; Wccaſic 
ſince by this means we become unable to diſcharge Wk ner; 
any duty at all. A duty, which we can releaſe ourſelves Wt his 


from at pleaſure, is unintelligible; it is in effect no duty: 
the law of nature could not in any reſpect be binding 


upon 
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en 2 man, if we ſuppoſe him to have ſuch a 

git in his Own perſon, that he may at any time, by 

« own voluntary act, lawfully releaſe himſelf from 

whole obligation of it, or in any reſpect render 

ſelf incapable of performing it. 

Upon the ſame principles we may eaſily underſtand, 

it all ſuch luxury or intemperance, in eating or 

jinking, as either fills up too much of a mans time, 

id takes him off from his duty, or by diſordering 

s underſtanding, clouding his judgement and im- 

ring his health, incapacitates him for the per- 

Irmance of ſuch duty, are not within the bounds 

f his liberty; his power of acting, as he thinks 
t, is reſtrained in theſe inſtances by the law of na- 
re, 
Some duties of chaſtity are planely ſuch as reſpect 

t only ourſelves, but likewiſe other men; becauſe a 
reach of thoſe duties is an injury to others. Of this 
ot are adultery, and rapes : to which we may add 
e debauching virtuous women; becauſe thoſe women 
e thus deprived of their credit and reputation, and 
lie peace and quiet of their family and relations are 
roken in upon. The conſent of the woman, who is 
ledauched, can no more excuſe the injury, than the 
ment of a perſon, who is cheated out of his proper- 
, Can excuſe the fraud. To raiſe and enflame her 
allions, till it is not in the power of her reaſon to 
ontrol them, and then to take the advantage of that 
eakneſs, which he, who debauches her, has been the 
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my ccaſion of, is the ſame thing in effect, as to miſlead 
1 = underſtanding, and then take the advantage 
ar df his 10 ap - 1 

. his ignorance to cheat him out of his property. 
binding ä There 


upon 
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There are other breaches of chaſtity, which the k 
of nature forbids ; becauſe they fruſtrate that end, f 
which the deſire of the ſexes towards each other w 
implanted by nature. Amongſt theſe breaches of c 
ſtity, beſides thoſe of the groſſer ſort, we may fax 
ly reckon common proſtitution, and the debaucheri 


of ſuch, as indulge their luſts with common prof 
tutes. 


Having thus conſidered the rights, which a man b 
in his own perſon, and the ſeveral reſtraints, unde 
which theſe rights are laid by the law of nature; we 
ſhall now paſs on to the conſideration of thoſe right 
which he has over the perſons of others. 


C HAP. 
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CHAP. XI. 
Of Parental Authority. 


Right of parents whence derived. II. Fathers autho- 
rity ſuperior to mothers. III. Three parts of childhood. 
IV. Parental authority in the firſt part of childhood. 
V. Parental authority properly ſo called ceaſes in the 
ſecond part of childhood. VI. Honour due to parents 
in the third part of childhood. VII. Variations in pa- 
rental authority ſhew the origin of it. VIII. Natural 
minority what. IX. What right of puniſhment includ- 
ed in parental authority. X. The law of nature may 


XI. Adoption is different from purchaſe. 


nt, or by their having committed ſome crime. 

The right, which parents have over their children, 
ies originally from generation, not as its immediate, 
ut only as its remote cauſe, If we were to follow 
rotius, and to aſſign generation as the immediate 
aſe of parental authority ; there are ſeveral incidents 
i this authority, which we ſhould not be able to ex- 


les from thence, as the immediate cauſe of that au- 


lority, which they have over the perſons of their 
uldren., 


It is the deſign of God, as far as we can collect it 


TAP, 


rot. L. II. C. v. 
; COnN- 


in ſome caſes allow parents to ſell their children. 


Plane, I chuſe therefore rather to conſider generation 
8 the remote cauſe, and the duty of the parents, which 


rom his works, that the ſpecies of mankind ſhould be 
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WE acquire a * right over the perſons of others Right of 


* rents 
three Ways; by generation, by their con en 


derived. 
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continued: and as this cannot be done, unleſs childte 
when they are born, have ſome care taken of them; j 
is the duty of mankind to maintain and provide { 
them. But ſince their maintenance and proviſion yi 
neceſſarily be attended with ſome expence and tzoub 
ſuch expence or trouble cannot juſtly be laid upon an 
other perſons, but upon thoſe, who were the occaſig 
of it, that is, upon the parents. They therefore, ht 
cauſe they produced the child, are obliged to mainty 
it, and to provide for it. Now it would be an injur 
to mankind to bring up a perſon in ſuch a manner, x 
to be hurtful or burdenſome : and upon this accour 
the parents are obliged, not merely to maintain thy 
child, but likewiſe to educate it in ſuch a manner, 
to prevent its being hurtful, and to fit it for ſome uk 
ful employment, that it may not be burdenſome. B 
the manners of the child could not be ſo formed, as tt 
render it uſctul, or even preſerve it innocent, unleſs thi 
parents have ſome authority over it. And ſince n 
cannot be ſuppoſed to preſcribe a duty to the paren 
without granting them the means, which are neceſſar 
for the diſcharge of ſuch duty; it follows, that natur 
has given the parents all the authority, which is nece! 
ſary tor bringing up the child in a proper manner, 
Fathers II. Both the parents have authority over the child 
COT becauſe the duty of maintaining and educating it be 
methers, longs to both. However, if the commands of the fe 
ther and of the mother ſhould at any time happen it 
claſh ; the father is rather to be obeyed ; upon account 
ſays * Grotius, of the excellence of his ſex. And ye! 
| his method of cxplaning the origin and foundation 6 
A parental authority, this reaſon can be of no weight 


rot. ibid. 
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xcauſe upon ſuppoſition, that generation is the imme- 

late cauſe of the power, which the parents have over 

the child, the mother, who contributes as much as the 

Ether, or more, if we conſider the trouble and uneaſineſs 

f geſtation, muſt have an authority equal to the fathers, 

not ſuperiour to his. But if generation is conſidered 

only as the remote cauſe, and the duty of the parents, 

o bring up the child and to form its manners, is con- 

ſidered as the immediate cauſe of their authority; then 

the fathers authority will be ſuperiour to the mothers, 

upon account of what may be called the excellence of 

bis ſex : for he is in general with good reaſon ſuppoſed 

o be better able than the mother to defend and to in- 

ſtruct it: and in proportion as his abilities are greater, 

his duty, and with it his authority, muſt be greater 
Ikewiſe. | 

III. * The whole time of childhood may be diſtin- Three 
iſhed into three parts. The firſt is the, age of infan- Phüldhesd 
or minority; before the child has arrived at a per- 

lect judgment to chuſe for itſelf, The ſecond is that 

part of the childs life, after it is paſt its minority, 

vhilſt it continues a member of the parents family. 

The third is ſo much of the age of maturity as remains, 

iter the child has joy ned itſelf to ſome other family. 

Ir has erected a family of its own. For want of a bet- 

er word, I have here made uſe of the word childhood 

n a more looſe ſenſe, than it commonly is uſed, to ſig- 

nity all the time of a perſons life, that paſſes, whilſt his 

parents are living. 

IV. In the firſt part of childhood, that is, du- Parental 
Ing the infancy or minority of the child, all its authorit) 


16; | a in the firſt 
tions are under the abſolute authority of its parents. part of 


5 Orot. ibid. $ IT. c ibid. childhood. 
L As 
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As it has then no reaſon of its own to judge and 
will of its own to chuſe what is beſt; the patent 


whoſe duty it is to take care of it, are to judge and i Ice wi 
chuſe for it. But no power can be more abſolucontre 
than this; where the reaſon of the parents is the . Ho 
guide of the child, and where its will is concluded H upon 
theirs. bound 


However though the authority of the parents, ask; 
as it reaches, is abſolute as to the degree of it; yetit 
is not unlimited as to the extent of it. For ſince i 
ariſes out of the duty of the parents to provide for the 
good of the child, they have no authority knowing 
and deſignedly to treat it or to diſpoſe of it in fuch 
männer, as will be hurtful to it. Their duty to ma 

| tain and to educate it can never be reaſonably ſuppole 
to give them a right to maim, or to expoſe, or in a 
way to neglect it. 

But whatever promiſes or contracts the child engage 
in, or whatever other acts it does, without the confent 
of its parents, all ſuch acts are void: it has no moi 
power of acting foritſelf, for want of reaſon and choice; 
and upon this account whatever acts it does will, as U 
any moral effect, be as if they had not been done. 

Parental V. In the * ſecond part of childhood, that is, wht 
ee the child is come to maturity of judgment, but cont 
lo called nues in the family of its parents; they have no paren 
2 ond tal authority, properly ſo called, over any of its actions VI 
part of The authority of the parents ariſes from their duty ts has n 
n provide for the child and to take care of it, whilſt it 5} cithe 

unable to govern and direct itſelf : this authority there head 
tore mult neceſſarily ceaſe, when the duty ceaſes, upon 


which it is founded : after the child is able to think 
« Grotivs ibid. $ II. 


al 
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and nd to judge for itſelf, it is no longer the duty of the 
parenu parents to think and to judge for it; and conſequently 


and ihe will of the child is no longer under the abſolute 
abſolu control of their will. 
the h However in this part of its life they have a demand 


pon it of gratitude, eſteem, and reverence : it is ſtill 
bound to honour them, by ſhewing them all marks of 


s, a5 (affreſpet, and more particularly by paying a deference to 
; yetiiſtheir advice and direction: for as they, from their 
ſince I longer experience, are more likely to judge rightly than 

for the child is; ſo their former care of it may convince 

owing\yMit, that they are diſpoſed to contrive for its welfare. 

1 fuch But notwithſtanding the child owes them this duty of 

o mainhonour ; they have not, as its parents, ſuch authority 


uppoleMWover it, as will make void any acts, which it does with- 
ut their conſent, or even againſt their commands: be- 
cauſe the obligations to theſe duties are of the imper- 
ect ſort; the perſon, who tranſgreſſes them, does not 
vle his liberty agreeably to the law of nature; but the 
law does not ſuppoſe him void of ſuch a power of act- 
ng, as is ſufficient to give a validity to what he does. 
If a mans parents have any more authority over him 
than what has been deſcribed ; it is an authority, which 
ariſes from his own conſent, as a member of that fa- 
it conti mily or community, wherein he continues, and of which 
lis parents are the head. 

VI. In the © third part of childhood, when the child Honour 
8 has not only arrived at maturity of judgment, but has a 
ilſt it either joyned itſelf to another family, or is become the third part 
bead of a family of its own; the obligations of grati- we 2 

: : OOd. 

s, upon tude, deference, and eſteem till continue, as long as 
ts parents live: for the reaſons, upon which theſe du- 

e Grot. ibid. 5 VI. ; 
L : tics 
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ties are founded, are perpetual. But as in the ſecond 
part of childhood, ſo much more in this, no acts of the 
child, however wrong they may be for want of the pa 
rents conſent, will upon that account be invalid, 
Variations VII. Grotius allows that theſe variations, which we 
3 have been mentioning are incidental to parental autho- 
ſhew the o- rity. And ſuch variations are eaſily accounted for, pro- 
rigin of it. vided this authority ariſes immediately from the duty 
of the parents, and remotely only from generation: 
becauſe as the duty of the parents, in the firſt part of 
childhood, is different from their duty, in the ſecond 
and third part of it; an authority, ariſing from that 
duty and depending upon it, will naturally vary with 
the duty. Whereas upon his own principle, that gene- 
ration is the immediate cauſe of parental authority, it 
will be difficult to find out any reafons, upon which 
theſe variations can be explaned : becauſe a relation, 
which ariſes from a perſonal act of the parents, cannot 
be changed: and conſequently an authority, which de- 
pends upon this relation as its immediate cauſe, muſt 
be uniform or continue always the ſame, as long a 
the perſon continues, from whoſe act the relation 
aroſe, | 
Natural VIII. * The law of nature cannot be ſuppoſed to fix 
minority any preciſe age, at which the abſolute authority of pi: 
What. x | 
rents ſhall in all caſes ceaſe, and all perſons univerlally 
ſhall be I,oked upon to be capable of acting for them- 
ſelves. Perſons are then arrived at maturity, when they 
come to the uſe of their realon. But this happens 4 
different times of life in different countries: in ſome 
climates the mind ripens faſter, and attains 10 the ule 
d of reaſon ſooner, than it does in others. In the ſame 


| 7 | f Grotius Lib. II. Cap. XI. S V. 
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country too, it happens at different times of life to dif- 
ferent perſons: all, who live in the fame climate, do not 
come to maturity of judgment at the ſame age. No 
particular perſon therefore can be ſaid naturally to 
have arrived at years of diſcretion, or to be capable 
of acting for himſelf ; till we have obſerved how 
that particular perſon behaves in common life : when 
he news by his behaviour, that he has the uſe of his 
reaſon, then, and not till then, he is paſt his natural 
minority. 
Civil laws do indeed uſually fix ſome certain age, as 

the limit of minority for all the ſubjects. But if theſe 
uus are intended to copy nature as nearly, as general 


C. XI. 


nes can copy it, in a point where there is naturally 


v much uncertainty; a different age muſt be fixed in 
ulferent climates. Nor can the propereſt time be ſet- 
led in the ſame climate, till long experience and many 
obſervations have ſhewn at what age the judgment of 
men in that climate is uſually ripe. And ſince in the 
ame climate ſome few arrive at the uſe of reaſon much. 


ſooner, and ſome few are much longer before they ar- 


Ive at it, than the generality of the inhabitants; the 


aws of each country will copy nature the cloſeſt, if 


liey fix the limit of minority neither at the earlieſt, 
tor at the lateſt age, when any perſon has ever been 


known to arrive at maturity of judgment; but at the. 
middle age between thoſe extremes, at the age when 


the generality have been found to arrive at it. Extra- 
Ordinary inſtances are not the proper meaſure of na- 
ure; they are not the ſtandards, whereby to fix a 
general rule, but are rather to be looked upon as ex- 
(*ptions from ſuch a rule. 


L's 


IX. The 
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What IX. The * authority, which parents have over their 
_ children, implys a power to puniſh or correct them; 
ment in- as far as ſuch a power is neceſſary for obtaining the 
_ 4 end, which that authority has in view. Since It is the 
jr acl duty of the parents to contrive for the good of the child, 
and to direct it to what is beſt for it, whilſt it is incaps- 


ble of judging and chuſing for itſelf ; as far as this end 


cannot be obtained without correction, they have a git 
right to puniſh it: becauſe nature cannot be ſuppoſedlſſ”. * 
to enjoyn an end, ſuch for inſtance as the good of the 
child, to be purſued, without allowing ſuch correction ou 
as is neceſſary for obtaining that end. But then the end 4 
which is the good of the child, limits the right of pu * 
niſhing : the parents cannot upon this principle han - 
a right to inflict any puniſhment, but what is for the * 
childs benefit. . 
From hence it follows, that the power of a par =. 
to correct his children does not extend to the in E 
flicting any capital puniſhment : becauſe the child ey 
good cannot be the end propoſed in taking away d - . 
childs life; nor can ſuch a puniſhment be in any man - 
ner conſiſtent with the parents duty to take care of it B 
to bring it up, and to contrive for its benefit. Where * 
ever parents have had any right of puniſhing mom eg 
extenſive than what has been deſcribed, in the ſecond 78 


or third parts of childhood; this right muſt haut 
been derived from ſome other principle, and 1s nd 
part of parental authority. 

We may obſerve by the way, that as the power us 
parents to puniſh their children is limited to correctio 
for their good during their minority, no fault of * 
child can juſtify the parents, if they disinherit it { 


1 Grot. Lib. II. Cap. V. 5 VI. 


fa 
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er ther 28 to deprive it of ſuſtenance, where it is under age 
nd unable to provide for itſelf : becauſe ſuch a diſhe- 
ſon would in effect be a capital puniſhment, as it 
zould leave the child to ſtarve. After it is come to 
uch an age, as to be able to provide for itſelf, the 
nults which it commits, may juſtify a diſheriſon of 
his fort : not becauſe the parent has then any more 
ght to inflict a capital puniſhment, than he had be- 
ore; but becauſe he is then releaſed from the duty of 
1 of te intaining the child, and may diſpoſe of his own 
eſte goods 1n any proper manner that he pleaſes. 

X. * Where parents from the birth of the child, or The law 
2 any time afterwards, whilſt it is under their autho- 5 
ts ha rity, are unable to ſubſiſt it; there ſeems to be no ſome caſes 
| reaſon againſt their ſelling it to any one, who will un- _ * 
dertake the expence and trouble of bringing it up. ſell their 
For nature, if it has preſcribed to parents the duty of ea 
providing for the ſubſiſtence of their children, cannot 

diſable them from making uſe of the only means, that 

they have in their power, of diſcharging this duty, 

Grotius, conſiſtently with his own account of the ori- 

gin of parental authority, maintains, that the relation 

or habitude of a parent, which ariſes from the act, 

whereby the parents become the authors of the childs 
exiſtence, can no more be ſeparated from the perſon, 

of the parent, than the perſonal act itſelf can. Yer in 

tne mean time he contends, that the child may be 

ld, in order to make a proviſion for it, when the 

parents themſelves are unable to ſubſiſt it. But upon 

lis principles, ſuch a ſale would be unintelligible: 

for unleſs the purchaſer acquires at leaſt the autho- 

ity of the parents over the child lo purchalcd, nothing 


> Grotius ibid. F V. 
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is done by it: and it is impoſſible for him to acquire 
this or any other degree of authority, if this autho. 
rity ariſes from a perſonal act of the parents, or from 
a relation depending upon that act, which is in its 
own nature inſeparable trom their perſons. But upon 
the principles here laid down, the purchaſer by under. 
taking the duty of the parent, ſo far at leaſt as to 
maintain the child, acquires with it the parental ay. 
thority. The viual cvent of ſuch a ſale is the (lavery 
of the child: which event ncither is nor can be brought 
about by the ſole act of the parent, unleſs ſome other 
accident intervenes. By what accident this event is 
brought about will hereafter be the ſubject of a more 
particular enquiry. 

Adoption XI. In like manner, when a child is adopted, fo 

is diffe- f 

rent from that the parent, who adopts it, does by his own 

purchaſe. voluntary act take it for his own, or engage for the 
care of it; he does by this act, with the conſent of 
the natural parent, acquire a parental authority over 
it: for this authority goes along with parental duty, 
and is inſeparable from it. 

I have not ſuppoſed the childs conſent to be ne- 
ceflary in adoption; becauſe, if it is under age, its con- 
ſent is included in the conſent of its parents. But if it 
is of ſuch an age, as to have reaſon and a will of its 
own, the conſent of the party adopted is neceſſary, 
and adoption cannot proceed upon the ſole act of the 
parents, | 

It may perhaps be aſked, if the conſent of the pa- 
rents includes that of the child in caſe of adoption, 
why might not parents upon the ſame principle {ell 
their children into direct ſlavery, or why is any thing 


elle neceſſary to make the child a ſlave, beſides the 
conſent 
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neat of the parents, when they ſell it. The diffe- 
ce of theſe two caſes will readily appear, if we con- 
kr, that the parents authority over the child ariſes 
om his duty to provide for its good; and conſe- 
xatly, where the good of the child is not the end 
wpoled, this authority is nothing. Now adoption is 
x the childs benefit; and upon that account the act 
the parent is binding upon it. But if the child 
wld be ſuppoſed to receive any benefit by ſlavery, 
ich ſcarce can be ſuppoſed, yet this benefit is not 
e end deſigned by ſlavery : the good of the maſter 
the principal point in view; the good of the ſlave 
merely accidental. 
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CHAP. XII. a 
i ON 
Of Promiſes. thi 
IF 
I. What obligations ariſe from declaring our future inty an 
tions. II. Promiſes what. III. Promiſes of giving il uch 
ſame in effect as promiſes of doing. IV. Promiſes d ; opp 
ways relate to future time. V. Promiſes do not af ch | 
the heirs of the promiſer. VI. No obligation from pol... 
miſes where there is no liberty. VII. No premiſe oe. 4 
to an impoſſibility. VIII. Unlawful promiſes not dini pirſt 
ing. IX. A ſubſequent promiſe cannot bind, wher: on. 
is contrary to a former promiſe. X. Obligation of Wk... o 
promiſe may be in ſuſpenſe. XI. Promiſes not to M (ct 
- evaded by a ſuppoſed tacit condition of circumſtances em 
tinuing the ſame. XII. Promiſes of infants, ideots, 4 beck 
madmen do not bind. XIII. Raſh promiſes in whalil..).; 
ſenſe binding. XIV. Promiſes become binding by ace) gra: 
tance. XV. Signs of conſent in promiſes and ace) _ 
tance. XVI. Fear makes a promiſe void in ſome u dige, 
ſtances, not in others. XVII. Erroneous promiſes bull... 
amade void. XVIII. A mans agent may promiſe ji deſig 
him. XIX. Voluntary agent does not oblige. XX. Mu beak 
promiſes may and what may not be recalled when th me a 
paſs through a third hand. XXI. Effecis of accepianagyt.. | 
by another either with or without commiſſion. XXII. 4 ed 
mans heirs cannot accept a promiſe for him. oblic 


2 J. HE rights, which we acquire by promiſe i ne! 
obliga- or contracts, or oaths, ariſe from the conſen! oat 


tions ariſe _ 
Row de- of thoſe perſons, over whom ſuch rights are acquireou mar 
claring : £0 U 
dur future And as none of our rights are more neceſſary of | 


intentions. rightly underſtood than theſe ; it will be worth on 


while to conſider them at large. 1 
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We may do good to other men, either by our pro- 
ty or by our actions, that is, either by giving them 
+ things, or by doing them ſuch ſervices, as will 
of uſe to them. 

When we intend to do them any good hereafter, 
tich we either do not chuſe to do, or have not 
opportunity of doing at preſent ; the three ways, 
ich Grotius mentions of expreſſing ourſelves con- 
ming ſuch future intention, may be reduced to 
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Firſt, we may merely declare what our preſent in- 
xntions are, by ſaying, that we deſign to give them 
bi or ſuch things, or that we deſign to do them ſuch 
r ſuch ſervices. Here, ſays Grotius, all, that is requir- 
to juſtify our declarations of this fort, is, that we 
heak the truth, or that, at the time of making the 
declaration, we have the ſame intentions, which our 
Ford: expreſs. For the mind of man, as our author 
goes on, has not only a natural power, but a right like- 
vie, to change its deſign, But he ought to have added, 
Yunicls it is under an obligation to continue in the ſame 
deſign. Now ſuch a declaration, as we have been 
braking of, made in my favour does not indeed give 
ne a perfect right over the perſon of him, who made 
b or over the thing, which he deſigns to give me; 
nd conſequently it docs not lay him under a perfect 
obligation either of doing me the ſervice or of giving 
me the thing: but yet it lays him under ſuch an obli- 
gation as a wiſe or a good man will attend to. A wiſe 
man would not willingly lay himſelf open to the charge 
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omiſes, 
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quired, 


By of levity, of forming his deſigns by chance, and 
"JJ altering them again without reaſon. And unleſs the 
wlll . II. C. xl. 5 II. I Iv. 


motives, 
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continued to purſue it, and had not been called f 


ing without changing his way of life: what therefore 
is he to do, where he is made to expect ſuch favours 4s 
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motives, which engage him to change his deſigns x 
notorious and weighty, he cannot eaſily eſcape ti 
charge, if he does not act up to what he has declare 
Beſides ; we are apt to alter our ſchemes of life, t 
bring the expected profit or ſervice into our plan 
happineſs, and to live, as if we were to receive it. 
diſappointment therefore does not leave us in the ſam: 
condition, that we ſhould have been in, if no ſur 
hopes had been raiſed : our purſuits will have been 
changed by them; and we ſhall ' perhaps have lo 
ſight of what might have been obtained, if we hal 


er ve 
nem 2 


to another ſcheme of happineſs by theſe deluſions, 
What is ſtill worſe, we may have been led to ly 
more expenſively, in expectation of having our 
fortunes bettered, or to engage in difficulties, out 0 
which we cannot extricate ourſelves, in hopes of ſuch 
ſervices, as would have enabled us to ſurmount them. 
This may be ſaid in ſome meaſure to be our omWnn 
fault ; we ought perhaps to look upon all future events 
as uncertain, and never to depend ſo much upon them, 
as to be hurt, if we are diſappointed. But allowing 
this to be always the caſe, a good man would never, 
if he can avoid it, be even the innocent cauſe of hurt to 
others. However in fact it is not always fo : there are 
many favours, which a man is not capable of receiv- 


theſe? It would be imprudent in him, if he did not 
qualify himſelf to receive them; when declarations are 
made, that ſuch favours are deſigned him: and if he 
does change his way of life, or his courſe of ſtudies, 
in order to qualify himſelf for them, a ren 
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bs him of other advantages, 
mected by going on in his former purſuits, or of 
antages, Which he was ſure of, if ſuch falſe hopes 
d not been raiſed in him, as engaged him in ex- 
nes, that his fortunes, without the expected im- 
wement in them, were not able to bear. A wiſe 
nn therefore, for his own ſake, or out of regard to 
on character, and a good man, for the ſake of 
ers, or out of tenderneſs to their welfare, will take 
re to keep his deſigns to himſelf, and to make no 
clarations about them; till he has well conſidered the 
atter, and finds no likelihood, that any thing will 
tervene, which may oblige him to fail in making 
tem good. Or if he has been led to declare ſuch 
wourable intentions, he will take care to abide by 
em, and to bring them into execution ; unleſs the 
dents, which prevent him, are ſuch, as may appear 
'the world, and ſuch too, as will juſtify him in the 
mmon opinion. 

We may go one ſtep farther in this way of ſpeak- 
g about what is future; we may not only declare 
Mat our preſent intentions are, but may add, that 
ieſe intentions are not unſteady, that we are not 
nly in earneſt now, but will continue in the ſame 
Ind, when the time comes for putting theſe inten- 
T his additional declaration does not 
infer any perfect right upon the perſon, in whoſe 
our it is made, or does not give him any ſtrict 
But it ſtrengthens our reaſons for 
making our deſigns good; both becauſe it would be 
n inſtance of greater levity to change what ſeems to 
lave been thus re and unakertbly relolved upon; 
ad becaule a diſappointment to thoſe, who are made 


ons in practice. 


lemand upon us. 


which he might have 
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to expect our favours, will be ſo much more hy 
ful, in proportion as their expectations were raj 


infer: 
) "mil 


higher. mer 

II. The ſecond way of ſpeaking concerning e fe 
preſent intentions of giving a man hereafter what m hid 
be uſeful to him, or of doing for him hereafter { But 


beneficial ſervice, is by making him a promiſe. Inte 
is not merely a declaration of our preſent intentions Weng 


reference to ſome future gift or ſervice, with a ſui 0 
cient ſign of our being in earneſt, and of our ha]ỹ nat 
determined with ourſelves to continue in the {<: F gi 
mind; but it contains likewiſe a declaration that Merz 
now deſign to give him a right to demand ſuch git Me pr 
ſuch ſervice hereafter. 10 0 

III. * Grotius ſeems to make a ſmall difference M! 


Promiſes 
'of giving 
the {ſame 
in effect as 
promiſes 
of doing. 


tween promiſes of giving and promiſes of doing; em 
he ſays, that the former are the firſt ſtep towards d 
alienation of our goods, and that the latter are 
actual alienation of ſome part of our natural libert 
But it would be difficult, if we follow this diſtin@i 
cloſely, to ſhew, that any demand at all is conterre 
by a promiſe of giving: becauſe it does not appe 
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what it is, which he, to whom we make ſuch T] 
promiſe, has a demand upon. The diſtinction does nf do 
ſeem to allow, that his demand is upon the perſon ¶ me 


the promiſer ; ſor he is not underſtood to have alienat 
ed any part of his liberty; this being ſuppoſed to 
the peculiar effect of promiſes of doing. Nor is f 
demand upon the thing promiſed ; becauſe the diſtin 
gion ſuppoſes, that the thing is not alienated, bu 
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only that the firſt ſtep is taken towards the alienation 1\ 
of it. But if à promiſe to give a man a tial ar 
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Yre hu ners upon him no right, either over the perſon of the 
re romiſer, or to the thing promiſed, it cannot poſſibly 
fer upon him any right at all: and if he acquires 
night by the promiſe, then the promiſer cannot 
kid under any obligation by it. 

But in truth, there is not in this reſpect any diffe- 
ce between promiſes of giving and promiſes of 
ing: the obligation of them both is upon the per- 
In of the promiſer; and they are either of them 
lenations of his liberty. Before J make a promiſe 
f giving any particular thing to a man, I am at 
Iberry, whether I will give him it, or not: but after 
te promiſe is made, I have no moral power or right 
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rence m my liberty, by conferring upon him a right to 
18 ; wieMmand, that I ſhould act in ſuch a manner as the 
wards U romiſe expreſſes. He has no claim upon the thing 
are 


promiſed z becauſe I did not actually give him the 
ling, but only engaged, that I would give him it; 
| did not make it his, but gave him a right to de- 
mand of me at ſome future time to do whatever act 
ould be neceſſary to make it fo. 

Thus promiſes of giving are in ſome fort promiſes 
doing. The effect of them both is in one reſpect the 
lime : they affect the liberty of the promiſer, and 
te him down to that particular action, which the 
promiſe contains or implys. If they are promiſes of 
Wing they tie him down to the action of giving; 
i they are promiſes of doing, they tie him down to 
ie actions or ſervices, which are ſpecifyed in them. 

IV. Promiſes are ſometimes diſtinguiſhed into ſuch 
b are made in words of future time, and ſuch as are 
made in words of preſent time. But this diſtinction 
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is without foundation. What is called a promiſe 
words of preſent time can ſcarce be ſo explaned, 
to give it the appearance of a promiſe : it is either 
actual performance, or it is nothing at all. 

Promiſes of giving in words of preſent time 
actual performances. If I ſay, that I now give you ſu 
or ſuch a thing ; what 1s ſo given does, upon yo 
acceptance, immediately become your own; this a& 
a direct alienation of my property. I may indeed de 
putting you into poſſeſſion by adding, that I will d 
liver to you at ſome future time what is ſo give 
This exception, as to the time of delivery, may mak 
the whole matter have the apearance of a promiſer 
ther than of an actual performance : but then it ist 
be obſerved, that, as far as this exception js car 
cerned, the words will be of future and not of pre 
ſent time. However, if we conſider the effect 
ſuch an exception, we ſhall find, that it is in itk 
no promiſe; nor does the act of giving become 
promiſe by the addition of it. Such an exception | 
ſtead of conterring any particular right upon you, li 
mits your claim; it is added for my benefit, and nc 
for yours. Upon my giving you the thing, you ha 
a right to immediate poſſeſſion : and by engaging tl 
give you poſſeſſion at ſome future time, I only polt 
pone this right. This will be clear, if we obſerve, tha 
when the time of delivery comes, you will have 90 
other right to the actual poſſeſſion of the thing, bu 
what you would have had at the inſtant of giving, ! 
| had not added this limitation. And certainly as {uc 
a limitation confers no right, either perfect or impei 
fect, it cannot with any propriety be called a promik 
or part of a promiſe. 


As 
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As to promiſes of doing in words of preſent time, if 
je would endeavour to expreſs them fo as to diſtin- 


puiſh them from promiſes of the ſame fort in words of 
ture time, we ſhall find them unintelligible. I know 


me ot how to promiſe a man a preſent ſervice, unleſs I 
ou um actually doing it; and a promiſe of it, whilſt I am 
on 50 cnally doing it, is ridiculous, * 


This diſt inction is ſometimes applyed to promiſes of 
mriage: but it will be very difficult to ſhew, that 
there is any ſuch thing as a promiſe of marriage in 
yords of preſent time, which is not an actual marriage. 
[the man promiſes to the woman, that he will marry 
ter; this is-promiſing in words of future time: if he 
&clares, that he does marry her, there is nothing na- 
rally wanting but her acceptance to complete the 
marriage. It is only civil inſtitution, which prevents 
lach a tranſaction from being looked upon in any other 
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in ite lebt. In almoſt all civil communities ſome particular 
come Worms and ceremonies are eſtabliſhed for the celebration 
tion inſet marriage. And conſequently, if ſuch forms and cere- 
you, l\nonies are conſidered by the law as neceſſary to make 


and ne 
you ha 
ging tt 
ly poſt 
ve, tha 
ave NC 
1g, by 
ving, 
as ſuc 
imper 
romik 


tt marriage binding upon the parties, the ſame law, 
Wich makes them neceſſary, cannot call any act a mar- 
age, where they have been omitted. Now as a mans 
declaration, that he does marry a woman, is more than 
promiſe of marriage; and yet civil laws, for the rea- 
in before mentioned, decline giving it the name of an 
Aua] marriage; a fort of middle name has been found 
Wt for it, and it has been called a promiſe, or becauſe 
«ceptance of fuch promiſe makes it mutual, it has been 
alled a contract, in words of preſent time. 

It may perhaps be apprehended, that ſuch a trans- 
hon is not called a marriage, but only a promiſe in 


A M words 
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words of preſent time, for want of conſummation. By 
conſummation in marriage is like actual poſſeſſion in 
gifts. As in giving a thing by words of preſent time, 
the delay of actual poſſeſſion does not change the ac 
of giving into a promiſe ; ſo neither does an apree- 
ment, in words of preſent time, between two parties to 
take each other for man and wife, become no more 
than a promiſe by the delay of conſummation. 

In one view indeed all promiſes may be conſidered 
as expreſſed in words, which relate to the preſent time, 
They declare a preſent intention of conferring upon the 
perſon, to whom we make them, a demand upon us 
for ſome future performance, To tell a man, that [ 
will give him ſuch a thing, or that I promiſe to give 
him it, or that J give him a demand upon me for 
it, are all of them expreſſions, which the common uk: 
of language has made to be of one and the ſame im- 
port: and any of them confer on him a right over my 
perſon. They do not indeed alienate my property in 
che thing, or transfer it to him ; but they alienate a 
Part of my liberty, and bind me to the' future per- 
formance of ſuch an act, as will transfer the thing to 
him. If I promiſe a man to ſerve him in ſuch or 
ſuch inſtances; if I ſay, that I will do him ſuch or 
ſuch good offices ; theſe and the like expreſſions ti 
me down to a particular way of acting; they give 
him a demand upon me ſo to act, or alienate the | 
berty, which I had of acting in any other manner. 

When promiſes of giving and promiſes of doing 
are thus explaned, there appears to be little difference 
between them. Both of them are in effect promiſes 
of doing; ſince each of them conveys a right to the 
perſon, that we make them to, of demanding that lderty 


we 
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e ſhall aft agreeably to what is expreſſed in the pro- 
miſe, If it is a promiſe of giving; the demand of 
hoſe, to whom we make it, and conſequently the 
al obligation, ' which we are under, is, that we 
fall do ſuch acts, as are neceſſary to transfer to them 
te thing promiſed. : .if it is a promiſe of doing; the 
mand on their part, and the obligation on ours, is, 
at we ſhall do ſuch acts, whatever they are, as are 
ontained in the promiſe. 575 
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v. From hence we may ſee the reaſon, why the , 3 


digations of a mans promiſe do not of themſelves fa che 
rend to his heirs. They are alienations of his own heirs of the 


that l Iderty, and conſequently, being obligations upon his * 
to gegen only, do not effect his property: even promiſes 

me for giving confer no direct or immediate right to the 

10n ut ling promiſed, but only a demand upon the perſon 

me me the promiſer to give ſuch a right hereafter, Where 

ver mi man has charged his goods with any obligations; 

erty nne heir, who cannot receive the goods in any other 

mate Agendition than what the anceſtor leaves them in, is by 

e per rriying the goods involved in the obligations, that 

bing we connected with them. But all obligations, which 

uch och no farther than the perſon of the promiſer, ceaſe 

ſuch u ech his perſon. And ſince the obligations of promiſes 

ons deer of this ſort, it is matter of bounty only, when the 

1 ir undertakes to make good the promiſes of his an- 

| tor, | 

ner. VI. Since a promiſe is an alienation of part of our Noobliga- 
f dog WWberty, by giving the perſon, to whom we make it, e 
ferenceſ demand upon us to act in ſuch a particular manner, here 
romiſs e ve have engaged for; the conſequence is, that we — ah 
to the not oblige ourſelves farther by promiſe, than our þ 
8 * Iderty reaches: for ſince no man can alienate what 


M 2 does 
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No pro- 


miſe ob- 


liges to an 


does not belong to him, nb man can give up that | 
berty to another, either in whole. or in Pale. hich) 
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never had himſelf. 3; 0 
VII. From hence it follows, Grits "clue W oma 
mile can oblige us to an impoſſibility. Ir is certainly ma! 


impoſubi- indeed, that we could never perform ſuch a Promi hence 


lity. 


but, when I Jay, that it | does;not oblige, us, I mer 
ſomething mom than this 1 mean, that whajen 
folly there may be in making ſuch 2 prpmike, the 


is no wrong or injuſtige ig mot performing it. F ot 


where a man has no demand upon us, e can do hin 


no injury: and the perſon, to whom we make a pH, 
miſe, can have no demand upon us, if the promiſe e g 


void in its on nature. But ſince a promiſe coul lar 
in an alienation of a part of our liberty, it muſt b 
void, or muſt be as if there was no promiſe, whe: 
no ſuch alienation has been made. Now we mit 
not, and never could have, the liberty of doing whaWvigat 
is impoſſible; we cannot therefore, in reſpect of wh: 
is ſo, alienate” our liberty, that is, we cannot make has 
ſuch a promiſe, as will be binding upon us, K, an 


Unlawful VIII. Secondly; ® no unlawful promiſes can obig iin hin 


promites 
not bind- 


ing. 


thoſe who make them. As they have not the liberty 
doing what the law has forbidden them to do, theying « 
cannot alienate their liberty ſo as to give-any perſon 
demand upon them to do it. When I ſpeak of una 
ful promiſes, I do not mean thoſe Bebe by which vt 
engage to give or to do what the law of pature forbid 
to be given or to be done by us: where the matter 0 
a promiſe is forbidden by any other law, by the poſiti 


law of God, for inſtance; or by the law of the land lf the 
or by the commands of aur lawtul ſuperiours, as fa 


1 Grot. ibid. VIII. n. 
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« they have a right to command us, ſuch a promiſe 
void; We have done nothing by making it, and 
nfequently have not obliged ourſelves to the per- 
trmance of it. The reaſon Why we have done nothing 
making it is, becauſe the law, as far, as we owe obe- 
lence to it, has taken away our liberty; and we can- 
t alienate our liberty, where we have it not. 


hich is contrary to one, that was formerly made, 


iſe, When we have once alienated a part of our li- 


'18r 


IX. Thirdly ; a ſecond or any ſubſequent promiſe, A fabſe- 
quent pra- 
i p | g miſe can- 
mot oblige us, or cannot make void the former pro- not bind 
where it 13 
CONcrary 


e apo , it is not our own to diſpoſe of again: when we to a for- 


we given one man a demand upon us to act in a par- 
ular manner, we have parted with our liberty in this 
ect, and cannot give another man a demand upon 


romiſes is equally true of all other ſorts of voluntary 
bügations. Any former obligation takes away the li- 
erty of the perſon, who is engaged in it; and where 
e has no liberty, he can do no act, which will be va- 
K, and conſequently none, which can be binding up- 
M him. Indeed upon any other ſuppoſition, there 
ould be no ſach thing as any poſſibility of a mans 
ring obliged-at all by his own act; which in morality 
deemed an abſurdity. For if a ſecond obligation 
ud make void the firſt, then a third might make 
od the ſecond, and a fourth might make void the 
Id, and ſo on without end. 


Wful at the time of making it, but the circumſtances 


f . a promlſe 
he land the promiſer are ſuch, as may be altered, and a may be in 
, as faManoe in his circumſtances would render it poſſible or * . 


»Grotius ibid. 
M 3 aweſul 


to act in a contrary manner. What is here ſaid of 


mer pro- 
mile. 


X. a If the matter of a promiſe is impoſſible or un- The obli. 
gation of 
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the firſt inſtance. But here it ſhould be obſerved, th 


-no future event can make it binding. Where a n 


the thing or do the act promiſed, whenever it ſhoul 
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lawful for him to perform his promiſe z it may 
queſtioned whether a promiſe of this ſort is binding 
becauſe it may be thought, that as the promiſer c 
gaged for what he had, at the time of engaging, n 
natural or no moral power to perform, his act was oj 
ginally void; and that no accident, which ſhall happy 
afterwards, can give a validity to what was fo void i 


the act is not ſo far void from the beginning, as f 


words can be ſo interpreted as to have any meaning 
we are always to follow that interpretation, which v 
give them a meaning. And if the promiſer had a 
meaning at all, it muſt be this — that he would gin 


be in his power, or whenever by any change in his cr 
cumſtances it ſhould become lawful. This condition i 
ſometimes expreſſed in promiſes of this ſort ; an 
when it is not expreſſed, the rule of interpretation 
fore laid down naturally, leads us to ſuppoſe, that! 
was implyed. But where ſuch a condition is either et 
preſſed or implyed, notwithſtanding the preſent i 
poſſibility or unlawfulneſs in the matter of the promi 
the promiſer does ſomething : he gives thoſe, to whot 
he thus engages, a demand upon his perſon not to ul 
his liberty otherwiſe, upon a ſuppoſed event, than ac 
cording to the terms of his engagement : he mig 
upon this event have his liberty, but he alienates it be 
forehand : if the matter of the promiſe ever can % 
poſſible or ever can be lawful, his liberty of acting 

his own in poſſibility; and as far as it is his on, I 
conſents to part with it. The obligation of theſe pc 
miſes is in ſuſpenſe, and then only takes place, be 
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the event happens, which renders the matter of them 
poſſible or lawful. : 

Sometimes it depends upon ourſelves, whether it 
ſhall be poſſible for us, or not, to perform our promi- 
ſes : ſome act or ſome endeavours of our own may 
put us into ſuch a ſituation, as will make the perform- 
ance poſſible, A promiſe in this caſe binds us to the 
doing thoſe acts, or to the uſing thoſe endeavours ; 
though ſuch acts and ſuch endeavours are not expreſs- 
ly contained in it: for he, who has obliged himſelf to 
the end, cannot but be underſtood to have obliged 
himſelf to the neceſſary means. Or rather; nothing 
can be properly called impoſſible for a man to do, 
which by his own acts or his own endeavours can be 


brought about. A promiſe therefore of this fort is 


binding from the beginning: and though we have not 
in expreſs words bound ourſelves to do thoſe acts or to 
uſe thoſe endeavours, yet if the poſſibility of perform- 
ing what we have promiſed depends upon them, we 
ue obliged to them in virtue of our promiſe. 
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XI. Some have imagined, that all promiſes are to Promiſes 


be underſtood to contain a tacit condition, that the 


not to be 
evaded by 


promiſer continues in the ſame ſituation, as when he a ſuppoſed 


promiſed, I do nat mean a tacit condition of being 


tacit con- 
dition of 


obliged, only if the matter of the promiſe continues circum- 


poſſible or lawful to him : for there is no occaſion to 


ſtances 
continuing 


ſuppoſe ſuch a condition, ſince the obligation of the the ſame. 


Promiſe, in ſuch a change of ſituation, would ceaſe of 
itſelf without the help of any tacit reſerve. But I mean 
a reſerve, that, when the time of performance comes, 
it ſhall be as convenient to the promiſer to make good 
tis word, as it was at the time of promiſing, 


M 4 | Such 
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Such a tacit condition as this, if the promiſer is al. 
lowed to explane it, will put it into his power, either 
to be obliged or not obliged, at his on pleaſure. For 
it is next to impoſſible for the circumſtances of any 
man to continue ſo exactly the lame, as not to give 
him an opportunity of finding out ſome alteration in 
them, between the time of promiſing and the time of 
performance. And it would be abſurd to ſuppoſe a 
condition to be tacitly annexed to any obligation, 
which is of ſuch a ſort, as to leave the obligation to 
the diſcretion of the party obliged. 

But if the party, to whom the promiſe is made, is 
to be the judge of the others circumſtances ; if it is 
left to him to determine, whether ſuch a change has 
happened in them, as to ſet the obligation aſide; ſuch 
a tacit condition will be of no uſe to the promiſer: he 
muſt, notwithſtanding this reſerve, ſtand to the cour- 
teſy of the party, to whom he is obliged ; and he could 
only ſtand to his courteſy to be releaſed, if we ſuppoſe 


no ſuch tacit condition. 


Men of loofe principles are t to pretend, that they 
promiſed under this condition, though they did not 
expreſs it; not only when the performance of their 
promiſes, by a change in their circumſtances, is 
become a real hardſhip, and common benevolence 
would engage the other party to releaſe them; but 
when they find, that by breaking their word they 
may make ſome petty advantage, which they could 
not make by keeping it. If there was any way of con- 
vincing men of ſuch a character, that their promiſes 
could not ſuppoſe any ſuch tacit condition, it muſt be 
when in making them, they have expreſſed ſome other 


condition. The fare way of making a promiſe abſo- 
Jute, 
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in all other reſpects, is by annexing ſome one 
qpreſs condition to it. Where one condition is expreſ- 
| the natural preſumption is, that no other is im- 
ed or underſtood : becauſe if there had been any 
wer in the mind of the promiſer, ſuch a fair oppor- 
rity, as that of mentioning one condition would in 
qurſe have led him to mention that other: when he 
viened to make conditions, and was employed about 
ning them, he mentioned only one; we have 
refore good reaſon to believe, that he thought of 
| intended no more. Upon this account the ſtrongeſt 
m of promiſing is, to annex ſome ſlight condition 
p the promiſe, ſuch as — If I live; — If I have my 


ge has Nas; — or ſome other of the like ſort. 

, ſuch XII. No promiſe is binding, unleſs the perſon, Promiſes 
r: be Io made it, has liberty to chuſe for himſelf, and fen, and 
cour- {Wnderſtanding to direct him in his choice. Without madmen 
could Wieſe faculties of liberty and underſtanding, he is no r 


ral agent, or is not capable of doing an act ſo as 
produce any moral effect by it. Upon this account 
e promiſes of infants, ideots, and madmen are not 
Inding ; they are not moral agents, and are therefore 
able to do any valid aft. 


es, is XIII. If it ſhould be enquired, whether a raſh Raſh pro- 
lence {Whomiſe is binding; it would be neceſſary, before we 8 ente 


determine upon this queſtion, to examine what is meant binding. 
h a raſh promiſe. The words are ſometimes uſed 
lb ſignify only a promiſe, which is made unadviſedly, 
r without ſafficient deliberation , and ſometimes to 
lonify a promiſe, where the matter for want of ſuch 
(Eliberation is unlawful. As to the latter ſort of pro- 
Niles, they are void in themſelves, without conſider- 


d Grotivs ibid. 3 V. 


ing, 


r86 


Promiſes . 


become 
binding 
by ac- 
ceptance. 


ing, whether they are raſhly or adviſedly made; p 
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miſes, if the matter of them is unlawful, are , 
binding, though they were made with ever fo my 
deliberation. | 


Promiſes, which are called raſh in the former fe niſe 
merely becauſe they were engaged in too haſtily, Wl mak: 
there is no other defect in them, are binding. Ee de p 
act of a perſon, who has liberty and underſtandndMcannt 
muſt always be conſidered as the reſult of proper dil that 
beration : if he has theſe faculties, the preſumption i exidt 
that he made uſe of them; and it was his own fal pron 
if he did not. If it was otherwiſe, if a mans ham of hi 
theſe faculties was not a ſufficient ground to preſum -* 
even againſt his own ſubſequent declaration, that ih zcce 

- made uſe of them; there could be no effectual obig ther 
tion derived from any human act whatſoever; becaul zcce 
the agent need only declare in any caſe, after the 2M theſ 
is over, that he did not act deliberately, and then t xcce 
obligation would be void. kno 

XIV. » Before we go on to conſider ſome oth mor 
queſtions relating to promiſes, it may be proper 1M obſe 

_ obſerve, that a promiſe is not binding, till it is accepWl rid 
ted. The party, to whom it is made, does not with till 
out acceptance acquire any right or demand upon ti tan 
promiſer : for no right or demand of any ſort can h doe 
acquired, without the conſent of him, who acquires ii But 
And unleſs ſome perſon has a demand upon the prof to 
miſer, he 1s under no obligation. Wo! 

From hence it follows, that a promiſe, after it YI 
made, may be recalled without injuſtice ; provide wh 
this is done, before ſuch promiſe is accepted: no rig vi 
or demand is acquired, till the acceptance of the poi m: 


? Grot. ibid. & XIV. 4 Grot. ibid. F XVI. 
miſe; 
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miſe; and where there is no right, there can be no 
juſtice. It ought however to be remembered, that 
z; in alienations of property, ſo likewiſe in promiſes, 
it is not neceſſary for acceptance to follow the pro- 
miſe in order -of time. When a perſon aſks us to 
make him a promiſe, and we make it at his requeſt 
the promiſe becomes binding immediately; ſo that we 
cannot juſtly recall what we have done, upon pretence, 
that he has not accepted it. His requeſt is a ſufficient 
evidence of his acceptance, though it went before the 
promiſe ; unleſs, by any ſubſequent act or declaration 
of his, it appears, that he had changed his mind. 

There may be ſome doubt perhaps, whether mere 
acceptance is ſufficient to bind the promiſer, or whe- 
ther it is not neceſſary, that he ſhould know of ſuch 
acceptance. When the promiſe is made under either of 
theſe forms — I will that it ſhall bind me, when it is 
accepted — or I will, that it ſhall bind me, when I 
know it to be accepted, — ſuch preciſion leaves no 
room for this doubt. But when theſe forms are not 
obſerved, it ſeems to be the truer opinion, that in 
ſtrict juſtice there is no obligation upon the promiſer, 
all he knows of the acceptance : becauſe an accep- 
tance, which is not made, and an acceptance, which 
does not appear, are in reſpect of him the ſame thing. 
But yet if the promiſer, without waiting a proper time 
to know the other partys mind, ſhould recall his 
word, he could not eſcape the charge of levity. 

XV. The manner of promiſing, or of refuſing, 


roper d 
is accep 
10t with 


upon thi 


quires if 
the pro 


fter it 
Yrovidec 
no right 


he pro 
'Grot. ibid. $ XV. 


miſe; 


the 


wiſe of accepting a promiſe, muſt be ſome external l 
mark of the minds intention. Nods may indeed bear ptance. 


Signs of 
when a requeſt is made to us, and the manner like- conſent in 


romiſes 
nd ac- 
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the conſtru&ion of conſent, or ſhrugs of refuſal: h 
theſe are not eſtabliſhed marks either of the ohe! 
the other; commoti uſage has not ſufficiently eſtablif 
ed their ſignification. The beſt eſtabliſhed declarati 
of our mind are words either ſpoken or written, 'þ 
ſome caſes indeed our conſent may* be collected fro 
our filence : but then there ought to be ſome ſpeci 
reaſon, why, if we did not conſent, we ſhould ſtk 
for ſilence, when there was no ſuch reaſon, will n 
eaſily bear this conſtruction; in many inſtances w 
might fairly be ſuppoſed to have been nn only Y 
cauſe we had no mind to fpeak. 

+8 ö XVI. * Before we can determine, whether we ar 
promiſe bound by a promiſe, which is extorted from us h 
och - force, or by threatening us with ſome great harm, ui 
flances not leſs we make ſuch promiſe; it will be neceſſary for u 
in others. to diſtinguiſh whether the force ſo made uſe of com 
from the party, to whom we make the promiſe, 0 
from ſome one elſe; and if it comes from him, we 
muſt diſtinguiſh farther, whether that force is juſt c 
unjuſt, that is, whether he has any right or not tl 
threaten us with ſuch an evil, as is the occaſion of 0 

making the promiſe. If we yere to determine, that nc 
promiſes, which ariſe from fear, are binding, and to H 
ground our determination upon this principle, that the hrt) 
promifer, when ſuch force is made uſe of as produces. 
his fear, has not liberty to chuſe for himſelf; and bd 
upon that account incapable of binding himſelf, it 5F)u 
plane the words of the queſtion are what lead us to 
this determination, rather than the ſenſe of it. Forer 
is commonly oppoſed to liberty: and from thence We lim, 
are induced to conclude too haſtily, that where a pro- mile 
*Grot. ibid. 5 VII. don 

miſe 


iſe is extorted by force, the promiſer has not his liber- 
«But, the fores here ſuppoſed is not ſuch as will leave 


- 


e promiſet no liberty of chuſing for himſelf ; he is 
«d iodaed to chuſe one part. of a diſagreeable alter- 
ive eithen to make the promiſe, or to ſuffer the evil, 
ih which he is threatened. But however diſagteeable 
alternative may be; yet, when he has two things 
vchuſe out of, he cannot be ſaid to have no liberty; 
myſt be a very ill · natured and inhuman doctrine to 
ack, thag.the word. of a perſon, when he is in diſtreſs, 
d makes a promiſe in hopes of being relieved from 
i not as, much to, be relyed upon, as when he is in 
| caſe and happineſs: and yet this muſt be the caſe, 
a promiſe, which we are induced to make from the 
norchenſion of ſome great evil, is not binding upon 
s, merely becauſe in ſuch circumſtances we have not 
proper degree of liberty, as having only a diſagree- 


ut of two things, neither of which would have been 
tie object of our choice, if we had been in a better 
ondition, Grotius was aware of this; and when he is 
anſidering only the ſituation of the promiſer, he de- 
krmines ſuch an extorted prgmile to be binding. 

His opinion, when he come to ſpeak of the other 
party, is very ſingular, and cannot be made intelligi- 
lle. If, ſays he, the perſon, to whom the promiſe is 
made, extorts it by bringing the: promiſer into any 


becauſe the promiſe was originally void in itſelf; but 
pon account of the unjuſt damage, which he has done 
lim, But how the · promiſe can be valid, and the pro- 
miſer not be bound by it; or how the promiſer can be 
wound, and yet the other party have no demand upon 
miſe him; 
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dle alternative before us, and being forced to chuſe 


unjuſt fear, he is obliged to releaſe ſuch promiſer; not 
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him; or how this other party can have a demand, 
and yet be obliged to give it up 3 is above my com 
prehenſion. An obligation on one part implys ad 
mand or right on the other part. If therefore the pro. 
miſe is valid, or, which amounts to the ſame, if th 
promiſer is obliged to performance, the party, 1 
whom ſuch promise i is made, muſt have a right w 
demand performance. But then, as à right to male 
ſach demand upon the promiſer is inconfiſtent with a 
obligation to releaſe him; it follows, that one part d 
our authors opinion cannot be true: he muſt cithe 
allow the promiſe to be void, or muſt give up hi 
notion of the other partys W n to releaſe the 
promiſer. 

To clear up this matter, let us return to our 91 
diſtinction. If the promiſe is extorted by any unjult 
threatenings, and the party to whom it is made is the 
author of this unjuſt fear; ſuch a promiſe is not bind- 
ing : not upon account of the promiſers fear, but upon 
account of the other partys injuſtice. No right can 
be founded in an injury : every unjuſt act is void, s 
to all the moral effects of it, and conſequently can 
never produce a demand · in the perſon, who is 'puilty 
of it. Now all obligations imply a right, which corre- 
ſponds to them. Therefore, if there is no right on 
the part of him, who unjuſtly extorts the promiſe, 
there can be no obligation on the part of him, from 
whom it is ſo extorted. 

Upon theſe principles it will appear, that all pro- 
miſes, which ariſe from fear, and even from unjuſt 
fear, are not void, though ſome are. If a magiſtrate, 
by the fear of lawful penalties, forces me to make 


ſuch promiſes or other ſtipulations, as I ought to have 
made 
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de without the uſe of force; my promiſe, notwith- 
ding the threatenings and fear, from whence I am 
duced to make it, will be binding. There is nothing 
u my part, let the fear ariſe from what cauſe it will, 
ch renders me incapable of binding myſelf : and if 
t ariſes, as is here ſuppoſed, from a juſt cauſe ; there 
no injuſtice in the other party, and conſequently 
thing which renders him incapable of acquiring a 
gut. Nay even where the fear is unjuſtly brought 
don me, my promiſe will be binding; provided the 
ar ariſes from a third perſon, and the party, to whom 
make the promiſe, is not concerned in the injuſtice. 
Lam afraid of being murdered, becauſe ſome one 
as threatened it, and promiſe a reward to a perſon 
vr guarding me; though I am unjuſtly brought into 
5 fear, yet my promiſe will oblige me. There is, 
in all caſes of fear, nothing on my part, which 
llquabfes me from obliging myſelf : and as the guard, 
v whom I make the promiſe, does me no injury, he 
not diſqualified from acquiring a demand. 
When therefore we maintain, that an extorted pro- 
miſe does not oblige; it muſt always be done under 
cle reſtriftions, that we are unjuſtly brought into 
ar, and that the party, to whom we make the pro- 
niſe, is concerned in the injuſtice. | 
XVII. * Where ſome miſtake or error in the pro- Erroneous 
Niſer is the only real and true cauſe of his making the 2 
promiſe ; the obligation of ſuch promiſe is void. void. 
hen the ſuppoſed truth of a fact determines us to 
ake a promiſe, where, if we had been rightly in- 
armed, we ſhonld have made none, we conſent to be 
wliged upon ſuppoſition, that the fact is true; and 
'Grot. ibid. g VI. 
conſequently 
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power to make his promiſe void, at his own pleaſu 


him my vote: at the time of making this promile, 
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conſequently the truth of the fact becomes a condi ho 
of our promiſe. If therefore the fact is falſe, the pil hor 
miſe muſt be void: becauſe all conditional promi t i 
ate void, where the conditions are not made good; Nam, 
becauſe no man is obliged farther than he conſen 


and in the caſe now under conſideration, we conſe 
to be obliged no otherwiſe than upon ſuppoſition, d 
the fact is true. 

It ought however to appear planely from the pr 
miſers words, or from the circumſtances of the x 
miſe, or from the matter of it, that his error was 
ſole reaſon, which effectually determined him to m 
it: becauſe, if his obligation was to be void, whe 
this does not appear; it would almoſt always be inh 


He might pretend, that he was in ſome error, a 
that, if he had been well informed, he ſhould not ha 
engaged in ſuch a promiſe. An error, which does n 
appear, is of no more account in our dealings wit 
one another, than an error, which does not exif 
the law of nature cannot allow any effect to be obti 
ed by what does not fall under the notice of mankind 
Caius is a candidate for a certain office, and I promi 


ſuppoſed that Sempronius, to whom I have partic 
lar obligations, would not be his competitor : but bt 
fore the day of election I find, that he is. If this ſuf 
poſition of mine did not appear at all, if it was nl 
planely the reaſon, which induced me to make thi 
promiſe, it cannot affect the promiſe, after it is mad 
ſo as to fect it aſide. I might not have this ſuppoſiti 
in my mind, or if I had, yet ſince all men are nf 
determined in their actions by principles of gratitus 
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ſhould perhaps have made the ſame promiſe, whether 
thought about Sempronius, as a competitor, or not. 
ut if, when I engaged to Caius, I expreſsly told 
im, that I had great obligations to Sempronius, 
ut believed his preſent ſituation to be ſuch, as made 

imagine, he would not offer himſelf ; a declara- 
ion of this ſort planely ſhews, that I had this ſuppo- 
tion in my mind, and that it determined me to 
gige myſelf to him. Or if Caius, when he applyed 
ome, had ſaid, that, notwithſtanding my obligations 
o Sempronius, I might ſafely engage to him, be- 
wſe my friend would not oppoſe him; and in conſe- 
ence of this aſſurance, I promiſe my vote to him; 
hough my own words might not ſhew what ſuppoſition 
fetermined me to this promiſe, yet the circumſtances 
would ſhew it planely enough to releaſe me from any 
obligation, when I find afterwards, that Sempronius 
$ a candidate. 

XVIII. As we may bind ourſelves by a promiſe, A mans 
ich we make in our own perſon ; ſo likewiſe we are — of 
bliged to ſtand to a promiſe, which another perſon for him. 

akes for us, where we have given him either a ge- 
eral commiſſion to act for us in all things, or a par- 
cular commiſſion to act in this affair. In either caſe 
y ſuch a commiſſion, where he keeps within the 
wounds of it, we have made his act our own. 

Where we have given a man a power or commiſſion 
o act for us, as our proxy; though no reſtriction or 
Imitation of ſuch commiſſion may appear, yet it 
Irequently happens, that we give ſome private in- 
ructions to ſuch proxy or agent, in what manner we 
ould have him act, and how far he may go. 

'Grot, ibid. $X1T. | 

N Suppoſe 
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ſrictions, he has at leaſt tacitly obliged himſelf not to 
i otherwiſe. 


B. 
IVate in 
ed him 


„ which XIX. When we have appointed an agent to Volunta- 
it ſeemMrcomiſe for us; the agent may happen to die, before y Abe, 


ereby H be has tranſacted the buſineſs, and ſome other perſon, oblige. 


t of cho knew, that he was our agent, and for what pur- 
o Wan oe, may poſſibly undertake to make the promiſe 
hat ſfufW©yichout our appointment, which he was to have made, 
R. Ir be had lived long enough to do it: in this cafe no 


ot alle Mobligation ariſes upon us from the act of ſuch perſon. 
nd fror want of our appointment, that is, for want of 
our conſent to what he has done, it cannot be looked 
upon as our own act. If indeed our promiſe was con- 
tained in a letter, and the bearer, to whom we en- 
truſted the letter, dies; but after his death this letter is 
delivered by ſome one elſe to the party, to whom 
colluliagMthe promiſe is made; the promiſe then becomes bind- 
would Wing upon acceptance. The firſt bearer of the letter 
bligatoMwras not our agent; the letter is to promiſe for us, and 
b the inſtrument of our conſent : and it is not at all 
material whether the inſtrument, by which we deſign- 
ed to bind ourſelves, comes to the hands of the party, 
to whom we make the promiſe, by the hands of the 


ecret Ul 
the pre 
nce ; be 


and cool firſt bearer,” to whom we entruſted it, or by the hands 

ich afiqq of any one elſe. | * 

yet thi XX. Where a promiſe paſſes from the promiſer to What þ 

xerſon, the other party through a third hand, we ſhould con- 8 f 
y an 


s them Wider whether this third perſon was appointed merely what may 


im, bs a meſſenger to notify the promiſe, or as an agent 2 FE 
age, wo make it. If he was only a meſſenger to notity whenthey 
1em : be he promiſe, and the promiſer recalls it before accep- wy Ds 
thele if lance, but without acquainting his meſſenger, that he a hid | 


hand. 
N 2 has 


ſtricto - Orot ibid. & XVII. 
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has done ſo; ſuch a revocation will have its eftg: 
and though the meſſenger ſhould afterwards naij 
the promiſe, and acceptance ſhould be made 

ſuch notification, the promiſer is not obliged to nue 
the promiſe good. The obligation of ſuch a promi 
depends upon the will of the promiſer, and not up 
the will of his meſſenger : he had not bound himſelf 
to the meſſenger, and much leſs to any one elſe, u 
continue in the ſame mind or to abide by any a, 
which his meſſenger ſhould do. This is the decifi 


XII. 


blenate 

die be 
eceivin 
iter m. 
n my 

0 mak 
had ma 
by wh 
be done 


of Grotius upon the caſe. But he ſhould have adde Ao 
that the promiſer, though he might have no opp geting 
tunity of informing his meſſenger, that he had rewe © 
ed his promiſe, ſhould take care to acquaint ſome ban col 
others with his having done ſo: becauſe his rea- mad, 
tion, if it did not appear, can be of no more account, poſitive 
than if it did not exiſt: and conſequently with N cg. 
this precaution he could not in juſtice claim to & de fr 
releaſed. ;  Whother | 

But when the perſon, through whoſe hands the pi BMW 1.444 
miſe paſſes, was appointed to make it, as the promiles Wl what 7 
agent; then notwithſtanding the promiſer ſhoull hes 
recall it, before it is made, yet unleſs his agent 8 will be 
made acquainted with what he has done, and for want teath, 
of ſuch notice makes the promile, it will be binding 8 
The agents appointment continues, till he knows hin- WF vas 0. 
ſelf to be diſcharged ; and the promiſer by that ap Los 
pointment had transferred his power of acting in tie other 
caſe from himſelf to his agent. be my 

Grotius, when he is taking notice of this diſtinc- 285 1 a 
tion, applys it, in paſſing, to the caſe of gifts. Where Bu 


I have made an actual donation, and have ordered 


meſſenger to notify this to the perſon, to whom 1% be th 
alienate 
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bienate my property, in order for his acceptance; if 
die before this notice is actually given, and he upon 
ecciving the notice, accepts; though this is done 
ter my death, the donation is valid. It was complete 
n my part before my death; the meſſenger was not 
o make the donation for me, but to notify, that I 
had made it: and as to the other partys acceptance, 
by which the transfer is completed; this may as well 


& be done after my death as before it: fince I am no 
ali way concerned in this act of acceptance, nor is any 
ace, g artder concurrence of mine neceſſary towards com- 
Pp deung the transfer, than what I had given already. 
eat We ſhould however obſerve, that ſuch a donation 
m can only take place as a will does, where no acceptance 
* z made before the teſtators death: it muſt be ſome 
une, 


poſitive law, which, by taking the thing given into its 
cuſtody, prevents it from becoming the property of 
the firſt occupant, between the givers death and the 
other partys acceptance. But if inſtead of making the 
donation myſelf, and ordering a meſſenger to notity 


nien A what 1 have done, 1 appoint an agent to make it for 
zol me; then if 1 die; before it is made, the donation 
nt vin be void; though my agent, not knowing of my 
wat death, ſhould make it afterwards. The donation in 
as this caſe was not actually made before my death, but 


was only ordered to be made ; and after my death, as 


| cannot act for myſelf, ſo neither can 1 act by any 
the Othe on: ‚ 

r perſon : the appointment of any other perſon to 
1 be my agent or to do my acts for me ceaſes with my life, 
TY as I am then no longer capable of doing any act. 
# . But what is here ſaid relates only to actual dona- 
10 tions, and not to promiſes of giving. Whatever may 
nate be the character of che perſon, through whoſe hands 


13 ſach- 
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ſuch promiſe is conveyed, whether he is a meſſengt 
ſent by me, or an agent commiſſioned to act for me; 
if I die before acceptance, no ſubſequent acceptana 
can affect my heirs : ſince the obligation of my pro. 
miſe, even after it is accepted, is only perſonal, and 
conſequently muſt ceaſe at my death. A promiſe doe 
not alienate my property in the thing promiſed, or 
give the party, to whom I make the promiſe, any 
claim upon the thing: it only alienates a part of my 
liberty, and gives him a claim upon my perſon to do 
ſuch acts, as will alienate the thing hereafter. 

XXI. * As we bind ourſelves by promiſes, which 
another man, who is appointed to act for us, makes 
in our name; ſo likewiſe we may accept promiſes by 
our agent, and may acquire a right in virtue of 
promiſe ſo accepted. But where a perſon, who hap- 
pens to be preſent, when a promiſe is made, accepts 


C.XII, 
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for us, without having our commiſſion for ſo doing; benefit 

ſome doubt may be raiſed concerning the effect of e "<<< 
ſuch an acceptance. And it will be neceſſary in deter- uch be 
mining any doubts upon this head, to enquire whether oſſible 
the promiſe is made directly to the perſon, who ig In th 
preſent, though it is made for our benefit; or whe- dus, 

ther the words of it ſhew, that it was made to us, ling, « 
who are abſent, and that the perſon, who is preſent at Ke no 
the time of making it, is only appealed to as a witnek Bon, . 
of what has paſſed. Thus a promiſe relating to Titius, *, 
who is abſent, may be made to Caius, who is preſent, N 0 
under either of theſe forms. — I promiſe you, Caius, | F * 


that I will give ſuch a thing, or do ſuch a ſervice to 
Titius.— or, I promiſe Titius to give him ſuch 2 


* Grot. ibib. $ XVIII. 
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XII. 
liſhed the promiſe, it will be neceſſary for him to uded i 
call it publicly: otherwile, it the promiſe appear, {is heirs, 
but the revocation docs not appear, the promiſe wil romiſer 
ſtand good, and the revocation will be nothing, fo they 0 
a reaſon, which has been frequently mentioned, and Without 
need not be repeated. Or laſtly, ſuppoſe, that Caius Net the 1 
who is ſo called upon to atteſt a promiſe made to Werſonal, 
Titius, ſhould, though he has no commiſſion to at This 
for him, accept the promiſe : then if the promiler Wh doing 
does not agree, that he ſhould accept it, his accep- Mer a ce 
tance can have no effect; he is not appointed agent Ne acce 
for Titius, and the promiſer will not tranſact with f cle&ti 
him, as if he had that character. But if the promiſer Wor the! 
conſents, that he ſhould accept; then notwithſtanding Wromiſe 


he has no ſuch appointment, this caſe will be rn. 

duced to the ſame ſtate with the former caſe ; the pro- WM Nor « 
miſe upon the acceptance of Caius will be binding, Wile in] 
till it appears, whether Titius will accept. or refuſ nn 4 f 
the intereſt, which he has in it: for it is the ſame Whromiſe 
thing, whether the promiſer engages to Caius for the Me was « 


benefit of Titus, or engages to Titius and allows ny dai 

Caius ſo far to ſtand in the place of Titius as to ac- Wi being 

| cept for him, | t of t 
xx XXII. It a promiſe is made to a man, and he dies Mit thi 
eirs Can- j_ | . ; £ 

at accept beſore acceptance, the acceptance of his heirs does not ven, 
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a promile bind the promiſer. However the promiſer might pro- 
— poſe to ahenate a right over his perſon to the decta- 
ed, it does not follow, that he is willing to alienate 
the ſame right over his perſun to the heirs of the de- 
ceaſed. Nay we may go one ſtep farther: if a pfo- 
miſe is made to a man, and is accepted by him, but 
is not performed before his death; his heirs have no 


claim to performance, unleſs they were expreſiy in- 
cluded 
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pded in it. If indeed it had been made to him and 


beirs, his acceptance would be binding upon the 
e Wil omiſer for their intereſt, as well as for his own. But 
r, for they were not included in it, if it was nade to him 
- and Without mentioning them; though he had accepted, 
ius et the right acquired by ſuch acceptance is merely 
de o erſonal, and dies with him. 


0 This is too plane to be queſtioned in promiſes 
mile Nr doing. I have promiſed a man, who is candidate 


or a certain office, that I will give him my vote; 
e accepts my promiſe, but dies before the day 
election; and his ſon offers himſelf as a candidate 
or the ſame office. No one would imagine, that my 
romiſe made · to the father binds me to vote for the 
4 

Nor can any reaſon be given, why it ſhould be other- 
ile in promiſes of giving, why if I promile to give a 
an a ſum of money, and he accepts the favour of my 
romiſe, but dies before performance, his heir, unleſs 
e was expreſsly included in the promiſe, ſhould have 
ny claim to the money. If indeed the money, inſtead 
being promiſed, had been actually given, the bene- 
t of the promiſe would have deſcended to the heir: 
but this is no reaſon, why, if the money had not been 
piven, he ſhould have the ſame claim upon me, that 
e deceaſed ſhould have had. I intended to give to 
he deceaſed ; it does not follow from thence, that I 
Intended to give to his heirs : the benefit of my pro- 
miſe, if it had been performed, would indeed have de- 
ended to them; but this is accidental, and does not 
appear to have been in my intention, as they were not 
expreſsly mentioned in the promiſe. It I had actually 


in. Wcrformed my promiſę by giving the maney, 1 could 
uded not 
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not upon his deceaſe have demanded it again of th 
heirs : becauſe by giving it, I had parted with all my 
claim to it, and the deceaſed had, before his death, x. 
quired a right, not merely over my perſon by a pr. 
miſe, but in the thing itſelf. by a transfer of it, He 
might therefore have diſpoſed of it by will, if he hat 
pleaſed; or if he does not do this it will deſcend to li 
heirs in inteſtate ſucceſſion, 

Promiſory notes for. money lent do not come under 
this deſcription. The form of ſuch notes — I promiſe 
to pay; eſpecially if I add, for value received, — ſheys 
them to be more than mere promiſes ; it ſhews thathe, 
who gives ſuch notes, acknowledges, that ſomething 
was due to the perſon, to whom they are given: and 
conſequently inſtead of being gratuitous promiſes, they 
are evidences of a debt. 
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CHAP. XIII. 
Of Contracts. 


What meant by contracts. I1.Contrats are either of 
immediate or future performance, III. Contracts are ei- 
ther of partial or mutual benefit. IV. Contraciꝭs are ei- 
ther of giving or doing or both. V. No man by con- 
tra parts with more than he intended. VI. The na- 
ure and obligation of a loan of inconſumable goods. 
VII. Of a commiſfion. VIII. Of.a charge. IX. Con- 
res of mutual benefit either ſhare the matter or make 
it common. X. Incapacity of either party to be obliged 
wids the contratt. XI. What the equality required in 
antracts conſiſts in. XII. Equality in the previous atts 


relates to knowledge and freedom. XIII. Equality in the 


principal af? relates to knowledge of the price. XIV. E- 
quality in the matter relates to faults in the goods or er- 
ters in the price u1known to either party. XV. Want 
if an equivalent how ſupplyed in auctions. XVI. Price 
if things or work, what it is and how varied. XVII. 


Fair price is the market price. XVIII. Extraordinary 


tircumſtances allow to exceed the market price. XIX. Ad- 


vantoges by the introduction of money. XX. Metals the 


mt proper materials for money. XXI. Uſes and rules 
of coining. XXII. Uſe of money varys the price of goods. 


XXIII. Buying and ſelling, XXIV. Letting and rent- 


ng. XXV. Letting and hiring of labour. XX VI. Loan 
of conſumable goods. XXVII. Intereſt for money upon 


what principles to be defended. XXVIII. Uſury why 


forbidden by the moſaic law. XXIX. Queſtion relating 
% a loan, XXX. Nature of inſurance. XXXI. Mixed 
Contradts. 
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coptrafts. XXXII. Gain and loſs how adjuſted in ppi Vat ma 
nerſbips. XXXIII. Partnerſhips mixed with inſurmal untracts 
XXXIV. Contract of one partys bearing the whol: Hi dow! 


without any ſbare in the gain. XXX V. Work and ni III. 4 
bow compared in partnerſhips. XXX VI. Contrafts hol ce of r 
diſſolved. XXXVII. Contracts of chance their num tracts 
and obligation. XXX VIII. Contracts with a man 0d wreies e. 


or give what we might claim are void. XXXIX. Cm 


at they 
trats, void where the matter is unlawful. XL. Oblg 


V. 7 

tion het reſtored to void contrafts. Fi 

What I. 1 the laſt chapter we have conſidered at large the ping 2 
— 5 1 nature of promiſes. Where by promiſes I mea tract 
on ſuch acts, as lay an obligation on the party or part ber fr 
concerned on one ſide, and convey a demand ups *© 


their perſon to the party or parties concerned on t here 


other ſide. So that in promiſes, according to this & 
ſcription of them, there is no mutual obligation of ths 

parties on both ſides each to the other; there is oh 

an obligation on one part, and a correſpondent right on 

the other part. Such acts of mankind, as produce 

mutual obligation, and conſequently a mutual claim on 

the parties concerned on both ſides, are contracts. 

Contracts II. Contracts are either ſuch as are performed im. 
eg mediately, or ſuch as we engage to perform at ſome 
diate or future time. Thoſe of immediate performance I {hal 
=_ call ſimply contracts, and thoſe, which we bind out- 
' ſelves to perform at ſome future time, may be called 
promiſory contracts. 

From this deſcription of promiſory contracts it vil 

appear, that we need not conſider them particularly 

for the queſtions, which ariſe upon them, are either 
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at may be determined from the rules relating to 
tracts in general, or from thoſe, which have been 
id down relating to promiſes. 


III, A ſecond diviſion of contracts is into ſuch as Contracts 
xe of mutual, and ſuch as are of partial benefit. All of ——- 
tracts indeed ſuppoſe a mutual obligation of the or of mu- 
ties engaged in them; but we ſhall find preſently, "7 * 


t they do not all produce a mutual benefit. 


IV. A third diviſion of contracts is into contracts Contracts 
foiving, or contracts of doing, or contracts both of of oving 
ring and of doing. For all the benefit ariſing from or doing, 

mtrats, whether it is partial or mutual, muſt ariſe cron bath. 
ther from things, or from actions, or from both. On- 

hit is to be obſerved, that under the notion of things 

we here include not only goods, but money likewiſe, 


nd the uſe of either goods or money. 


V. The fundamental rule in all contracts is, that no No man 


man by engaging in them parts with more than he de- a. 
loned to part with; or that the demand of one party with more 


than he 


uce ennot exceed what was in the intention of the other ud n 
im ou perty to transfer or give up to him. : 
By the deſign or intention of either party is not here 
d im. veant any ſecret or reſerved deſign or intention, which 
ſomeſſh de kept in his mind, and never diſcovered. Such a de- 
| (halen or intention, as does not appear, is in caſes of con- 
| our-Witrcts, as in all other caſes, of no more account, than a 


called leſion or intention, which does not exiſt. But by the 

Wclign or intention of either party is meant ſuch deſign 

t will Mor intention, as may be fairly collected either from his 

larly: words or his actions. In the intercourſe of mankind 

either one with another, no perſon can be ſuppoſed to deſign 
*Grotius ibid. 5 II. Gratius ibid. 

What ä or 
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or intend what does not appear in one of theſe way, 
betauſe there is no evidence and can be no knowl, 
of his deſigning or intending any thing elſe, but wh 
does ſo appear. 
There is a plane reaſon, why no perſons grant 
one fide, and conſequently no perſons juſt demand: 
the other ſide, as far as ſuch grant is made or ſuch d 
mand ariſes from any contract, can ever extend beyq 
the deſign or intention of the perſon, who makes 
grant. If it was otherwiſe, he might loſe a part of } 
property, or might be conſtrained to the doing cert 
actions, without his own conſent. But as all cauſck 
harm done to a man, either in his property or in hi! 
berty, is injuſtice; and the taking from him his prope 
ty or the conſtraining him to act in a certain manne 
without his own conſent, is doing him cauſeleſs 
in theſe reſpects; it follows, that there can be no | 
demand either upon his goods or his perſon, any f 
ther than he appears, or may be fairly ſhewn, to ha 

had a deſign or intention of granting ſuch demand. 
The na- VI. We will firſt conſider contracts of partial bel 
ture and fit, which may likewiſe be called gratuitous contract 
— becaule there is a favour done on one fide, and no t 
— of in- turn of benefit ariſes from ſuch contracts. 
dle es > It one man makes over his goods abſolutely to: 
other, without reſerving to himſelf any claim upon 
goods, or upon the party, to whom he makes the 
over; this is a gift, and does not come within our d 
ſcription of contracts; no mutual obligation ariſes fro 

ſuch an act as this. In like manner, if we find, tit 
any perſon has occaſion for our aſſiſtance, and wed 


him the ſervice, which he wants, this is no contract 


B. 


afyed. 
ticular] 
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wided no mutual obligation of juſtice ariſes from 
\ ſervice. But where our goods are ſuch as will not 
wiſh or be conſumed in uſing, we have it in our 
wer to diſpoſe of the uſe of thoſe goods, without 
nating the property, which we have in them: we 
y let a man have the uſe of our houſe, or land, or 
crſes, or books, and {till keep our claim to the things 
temſelves. When this is done, without taking any va- 
ble conſideration of the perſon, to whom we ſo make 
wer the uſe, this is called a loan; and the act of our 


The act is planely gratuitous ; becauſe he has a benefit 


1 return : and it is a contract; becauſe a mutual obli- 
ation upon the lender and upon the borrower ariſes 
Im it. 


The principal obligation on the part of the lender is 


no | 

ny fu take nothing for the uſe of his goods. This is all, 
to hu ich is contained in the general notion of a loan: nei- 
nd. er the words nor the actions of a man, who ſays, that 


Te will lend another his houſe, or his land, or his books, 
u his horſes, or any thing elſe, which may be uſed with- 
ut being conſumed, and who does lend them accord- 
ngly, imply any more than this. 

There may indeed be ſome other accidental obliga- 
tons upon the lender: but they are ſuch as are not in- 
uded in the general notion of a loan, and can take 
Place no otherwiſe, than by having been particularly ſpe- 
ayed. Thus he may, for inſtance, have expreſſed par- 
ccalarly for what determinate time he made over the 

ule of his goods: if he has done this, he is obliged not 
o call for them, and has no right to demand them, till 
bat time is expired. 


The 


nding and his borrowing is a gratuitous contract. 


rom the uſe of our goods, and we receive no benefit 
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long the borrower ſhall uſe them. But if any tir 


agreed to let the borrower uſe them ſo long. Hox 


tion, in which he received them: becauſe otherwiſeh 
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The principal obligation on the part of the borroge 
is to return the goods in the fame condition, that hen 
ceived them: except only as far as they muſt have be 
neceſſarily impared by time or by the uſe, which w 
granted to him. He is obliged to return the go 
again; becauſe the lender did not deſign t6 transfert 
property of them to him: and by the general rule 
all contracts, the borrower can demand no more th: 
the lender deſigned to grant. If no time was fixed at fit 
for returning the goods, it cannot be collected for wh 
time the lender deſigned to part with the uſe e 
them: it muſt therefore depend upon his pleaſure ho 
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was fixed, when the goods were lent; the owner the 


ever therefore the lender may want them in the me: 
while, the borrower can only be charged with ingrat 
tude, if he refuſes to return them. He certainly can 
not be charged with injuſtice, in keeping the uſe oft 
goods for as long a time as the other had given him 
right to keep them. When the borrower returns t 
goods, he is obliged to return them in the ſame cond! 


would take more than the lender deſigned to give li 
The lender intended to grant only the uſe of his goods 
but he loſes more than this by the borrower, if his good 
are returned to him in worſe condition, than when the 


went out of his hands. | In a 

We ought however to conſider, whether the damagMdertals: 
which the goods have received, is ſuch, as they wou my ot 
have ſuffered, though they had continued in the oe care an 
hands, or whether it is ſuch, as they have ſuffer i to r. 
through ſome fault of the borrower, In the latter cali from, c 


he 
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he is obliged to make good the damage, for the reaſon 
ready aſſigned. But in the former caſe, as for in- 
tance ſuppoſe the houſe to be burnt, or the land to be 
waſhed away by the ſea, or the horſes to die of ſome 
common diſtemper, the lender muſt in juſtice bear 
the loſs : becauſe if the borrower was to ſtand to 
dl ſuch hazards, and to make good all accidents, 
which happen without his fault, and would have hap- 


pened, though the thing had continued in the hands 
of the lender; there would ariſe from the contract a 
mutual benefit to the lender; which is contrary to the 
nature of a loan. There is indeed no injuſtice in 
bargaining with a man, that he ſhall enſure our goods 
from caſualties for the uſe of them: and if he agrees to 
this, he will be obliged to ſtand to all damages, as well 
thoſe, which happen without his fault, as thoſe, which 
happen with it. But then this contract is nota loan: 
luch conditions as theſe are not implyed in the act of 
ending; and if we would claim to have them obſerv- 
ed, we muſt take care particularly to ſpecify them. 


but any pay or reward; his propoſal of this ſort and my 


name of which is a commiſſion. If the ſervice, which 
he undertakes to do me, conſiſts in taking the cuſtody 
od my goods; this particular ſort of commiſſion is 

called a charge. | 
In a commiſſion the obligation on his part, who un- 
dertakes It, is to tranſact the buſineſs without wages, or 
ny other valuable conſideration, and to uſe the fame 
care and diligence in it, as if it was his own. That he 
$ to require no wages or reward for his work, is plane 
tom the nature of this contract, which ſuppoſes him 
Q RE 


VII. If a man undertakes to do buſineſs for me, with- The na- 
ture and 
* | obligation 
acceptance of it is a gratuitous contract, the general of a com- 
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to undertake the buſineſs gratuitouſly, that is, hy 

declared his deſign of giving his time and trouble 

the perſon, for whom he undertakes it. The 

queſtion is what degree of diligence is required of hu 

The degree mentioned above is the fame, that | 

would make uſe of in his own buſineſs, where i 

of the ſame importance with that, which he und 

takes for another man: and it cannot be ſhewn, th 

the other has any right to claim a higher degree th 

this. Every man is ſuppoſed to manage his own af 

to the beſt of his abilities; as far as the matter in hu 

may deſerve or require ſuch management: and de 
| can be no reaſonable demand, that he ſhould encred 
| his uſual care, when he is to manage the affairs 
- another, But though a higher degree of diligence isn 
required, yet a lower degree would ſcarce be ſufficent 

It is better for us to pay for having our buſineß t 
done, than to have it managed careleſly for nothing 
Whenever therefore we entruſt any perſon with a com 
miſſion, we muſt reafonably be ſuppoſed to have lon 
ground for believing, that our affairs, when put ut 
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Upon « 
his hands, will be well managed: and the moſt ol A 
vious ground, for believing this, is what we have 00 rat « 
ſerved ourſelves, or have heard well atteſted by otters out be 
concerning his management of his own affairs. Setting, 
therefore his prudent management of his own aflargſ toes r 
as far as our obſervation or intelligence reaches, ls ti tendec 
ground of our truſting him; we ſhew by the ver} , not 
of truſting him, that we expect he will manage as c the g 
fully for us, as he is uſed to do for himſelf. And Ml the 1 
this is our intention, which is made to appear by d The 

act of truſting him; then he, by undertakivg Nappo 
truſt, tacitly engages for this degree of diligen* ii Point 


Howevh 
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However, unleſs there is notorious miſmanagement, his 
Lindneſs entitles him to our favour : it is not reaſonable 
that any man ſhould be a loſer by his kindneſs in un- 
gertak ing to give us his time and trouble in doing 
dur buſineſs for us; and upon this account it is equi- 
able to preſume in all doubtful caſes, that the damages, 
which we may ſuffer in ſuch of our affairs, as are in 
his hands, have not been owing, to any indiſcretion 
y neglect in him. 

1 The obligation on our part, when ſuch a com- 
n hu mimon is undertaken for our benefit, is to repay 
dy expences, which he, who undertook it, may be 
nc, and to make good any loſs, which he may ſuſtain 
airs n bis own affairs, upon account of his having engaged 
e zn the management of ours. By engaging to give us 
cents trouble it appears indeed, that he intended to give 
ls nes thus much; but it does not appear, that he in- 


ee th; 
1 alta 


oth tended to give us more. Therefore by the general rule 
a cer all contracts, no more than this is due to us: and 
e l whatever he loſes more than this, by our means or 


ut int 
oſt ot 
ve ol 
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Sich 
affair 

is the 


upon our account, he has a right to demand of us. 

A guardian or executor of a will is engaged in a con- 
tract of this ſort ; where he undertakes the truſt with- 
vut being paid for it, or, which amounts to the ſame 
ting, where he receives a ſmall acknowledgment, that 
does not by any means anſwer his trouble, nor was in- 
tended as a ſufficient payment. The ward or the heir 
k not the other party concerned in this contract with 
the guardian or executor : for he does not undertake 
the truſt at their requeſt or by their appointment. 
The other party is the teſtator, who requeſts and 
appoints him to be guardian or executor. This ap- 
bointment was made by the teſtator before his death, 

O 2 and 
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demand for ſuch expences, as he makes, or for ſuc 


caſe, as it would ſtand by the law of nature, The 
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and the contract is completed afterwards by the 2 
ceptance of the executor or guardian, Here then j 
may be aſked, fince the ward or the heir is not a pam 
in the contract, how comes the guardians or executon 


loſſes, as he meets with, to be upon the ward or heir! 
The reaſon is, that the guardian or executor, being en 
truſted with the management and diſpoſal of the 
teſtators goods, has a demand for his expences or loſſes, 
not upon the perſon of the teſtator, but upon thols 
goods, with which he is ſo entruſted ; and by thi 
means the demand will terminate in the ward or heir 
who receives the goods chargeable with ſuch demand, 

In inteſtate ſuccefſions, where the heir is an infant, 
whoever voluntarily undertakes the management « 
his affairs, has a like demand. Such inheritances, 
are indeed introduced by poſitive laws, and the law, 
which introduce thoſe inheritances, commonly take 
care to provide both for the benefit of the heir and the 
ſecurity of the guardian, But the claim of a guardian 
will appear ſtill ſtronger, if we were to conſider thi 


guardian then would have a right to the goods as the 
firſt occupant : and if out of mere bounty he ſhould 
afterwards give them up to any relation of the in- 
teſtate perſon, there could be no queſtion of his having 
a right to ſuch a part of the goods, as would repay 
him what expences he had made, and would fatisly 
him for what loſſes he had ſuſtained,” by taking tis 
cuſtody of the whole, till the inteſtates relation was ca- 
pable of receiving them. 

VIII. From this account of the obligations, which 


ariſe from the general notion of a commiſſion, we ma} 
eaſi!y 
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ally underſtand what are the obligations attending 
that particular ſort of commiſſion, which is called a 
charge. If I undertake the charge of another mans 
woods, to keep them ſafe for him; I engage for no- 
thing but my own diligence and fidelity. Whatever 
epences therefore I may be at, merely upon this ac- 
unt, he is obliged to repay me. In the mean time I 
m obliged to uſe the ſame diligence in keeping and ſe- 
ing his goods, that I would make uſe of in keeping 
nd ſecuring goods of the ſame value, if they were 
ny own. 
Upon this principle it will ſometimes happen, that 
ought to preſerve his goods, rather than my own ; 
it becauſe a greater degree of diligence is due to him 
an to myſelf ; but becauſe his goods may be of more 
aue than any, which belong to me; and I am to uſe 
e ſame diligence in preſerving his goods, that I 
ould uſe in preſerving my own, if they were of 
qual value. Thus if I have a cheſt of gold or of deeds 
klonging to another man in my cuſtody ; I might be 
iced, in caſe of fire, to ſecure thoſe treaſures, ra- 
er than any of my own common furniture, 

On the other hand; if attempts have been made to 


ſhould reak open my houſe, whilſt I have the treaſure of 
the other man in my keeping, and I am therefore forced 
having i hire a guard, not for the ſake of ſecuring my own 


ommon goods, which are not likely to have been the 
emptation; as this expence is undertaken upon his ac- 
bunt, he is obliged to pay the wages of the guard. 


There can be no queſtion, whether the nature of this 
ntrat allows me ta make uſe of goods, which are 
us depoſited in my hands, and which I undertook to 
cure, They were planely lodged in my hands for the 
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owners benefit, and not for mine: they were to h 
kept for him, and not to be uſed by me. Neither e 


C. XII 
guiſnec 
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I claim the uſe of them, in return for my trouble inet. Th. 
keeping them : if 1 had deſigned ſuch a thing, I might givi 
have mentioned it at firſt; and then, if he had con. by doir 
ſented to it, I might have claimed the uſe of ſuchlitly | 
goods fo depoſited with me. But in the mere act u This 
undertaking a charge, no ſuch claim is underſtood iſdy app 
the act in its own nature is beneficial to the owner offM®$uith b. 
the goods only, and is gratuitous on my part; unlelin whit 
I have taken care to make any expreſs reſerve to thei the 
contrary. * wo pods 
Indeed where goods will not be at all the worſe ech ſi 
uſing, as for inſtance if I have a piece of plate in act, 
cuſtody and only ſet it on my ſideboard r ornament tes co! 
the owner might be thought too ſtrift, if he como di 
plained of me for making ſuch a uſe of his good ke bu 
However my charge has certainly given me no fig Goos 

to uſe his goods, even for ſuch purpoſes as theſe. A borſes 
if by thus letting it be publicly known, that I h be no « 
goods of value in my hands, the future cuſtody r me 
them ſhould become more expenſive to me, than it vat 
therwiſe would have been; I do not ſee wich wa have f 
juſtice I could require him to bear theſe extraordinarMWnany t 
expences, which I have brought upon myſelf, by doingWiad m 

what I had no right to do. make 
Contracts IX. «Contracts of mutual benefit are either ſimplecſ by wh 
of. el mixed. Simple contracts of this ſort are either ſuch Mud 
ther ſhare ſhare the matter of them between the contracting pat But ſi 
ping ayes ties, or ſuch as make it common to the parties. 2proa 
common. Such contracts, as ſhare the matter of mutual benefWcarce 
between the parties concerned in them, may be diſtin of go 
| IN mor 
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giſhed into three ſorts agreeable to the third general di- 
ion of contracts, which has been already taken notice 


. The only ways of benefiting one another are either 
by giving things in exchange for things, or ſecondly 
by doing uſeful ſervices in return for uſeful ſervices, or 
uſtly by doing uſeful ſervices in exchange for things. 
This diviſion of contracts will be better underſtood 
by applying it in ſome few inſtances. We will begin 
vith bartering. This is a contract of the firſt ſort, 
n which goods are given on one part for goods given 
om the other part. The contract does not unite the 
goods into one common ſtock, but all the goods on 


tact, it ſhares or divides this matter between the par- 
ties concerned in it. Bartering may be conſidered in 
to different views. This contract could not be very 
like buying and ſelling, before the invention of money. 
Goods might then indeed be exchanged for goods, as 
horſes for oxen, or ſheep for corn: but there could 
be no other way of comparing them with one another, 
no meaſure of the price of them on either ſide, but 
what was taken from the uſe which one party might 
bare for the goods of the other. If one perſon had 
many ſheep but no grain, and another on the contrary 
tad much grain but no ſheep ; each of them would 
make his own want of the others goods the meaſure, 
by which to determine what quantity of his own he 
would be willing to give for what quantity of the others. 
but ſince the invention and uſe of money; bartering 
approaches ſo near to buying and felling, that there is 
ſcarce any difference between them: in the exchange 
of goods for goods, the goods on both ſides are valued 
n money, and are compared with one another by this 
O4 landing 


ach ſide being conſidered as the matter of the con- 
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coin of another ſort, as gold or ſilver coin for coppe 


if the ſeveral parties concerned in the bill ſhould be 
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ſtanding meaſure. If a man exchanges ſheep for ox 
or wool for wine; he does not determine how mz 
ſheep he will give for an ox, or what weight of wo 
he will give for a hogſhead of wine, by conſider 
how little he wants the ſheep or the wool, and hy 


much he wants the ox or the wine: but he eſtimate 
the value of the goods on both ſides in money, whic 


is the common ſtandard of price, 

There is another contract of the ſame ſort, to whid 
the name of exchange is appropriated, a contract 
giving money for money. I do not mean, when mone 
is given for a medal or ſome ſcarce coin, which | 
matter of curioſity ; for this is buying and felling 
but when current coin of one ſort is given for 


when t 


| my 
coin, or when current coin of any fort is given in offlcttle, 
place for current coin of any fort to be paid in anothe lt is 
Place; as when I give a man a certain ſum of mon chic 


at my own home, and he is to give me, or to pay i 
my uſe, a certain ſum of money in London or Paris, 

Giving caſh for bills cannot be ſtrictly reduced tt 
this head: becauſe he, who gives the caſh and take 
the bill, gives ſomething more than the caſh : he give 
his trouble in negotiating the bill, and runs ſome hazard 
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come inſolvent, whilſt it is in his hands. So that, if u 
conſider the bill as money, he for this money gives li 
own money and his work beſides, and does likewiſe Me, 
ſome ſort enſure the bill. In no 

The contract is ſtill of the ſame ſort, when money iſa al 
given for goods; and the name of this contract is bu do 
ing and ſelling. The money and the goods are try 


matter of the contract; and the contract ſhares til 
matter 
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matter, or divides it, between the parties concerned, 
nd gives each of them property in his particular ſhare. 
Of the ſame ſort are thoſe contracts, in which the uſe 
of goods 15 given for the uſe of goods : as if, for in- 
fance, a perſon has the uſe of my houſe in town, and 
in exchange, have the uſe of his houſe in the coun- 
ry. The uſe of the houſes is the matter of the contract; 
nd it is the buſineſs of the contract to ſhare this mat- 
er between the parties, and to adjuſt their reſpective 
ims upon it. 

In like manner the uſe of goods may be given for 
money: This contract is ſtill of the fame ſort, and is 
alled letting or renting. Nor is it a different contract,. 
when the uſe of goods is given for goods, as when I 
kt my eſtate, and bargain to receive the rent of it in 
attle, or wheat, or malt. 

It is not poſſible to reckon up the ſeveral contracts, 
ich ſhare the matter between the contracting parties, 
d fall under the ſecond head of contracts, whereby 
uſeful ſervices are exchanged for uſeful ſervices. They 
re as numberleſs as the actions are, by which one man 


deral we may obſerve, that in all theſe contracts the 
work or ſervice on both ſides is the matter of the con- 
tract ; and that the effect of the contract is to aſſign to 


tle other a claim upon him to do it. Contracts there- 


in no reſpect any part of the matter of them, are mu- 


one) tua alienations of liberty: each party obliges himſelf 
is buy do ſome work for the benefit of the other, or each 
are ie petty gives the other a demand upon his perſon, 

es thi | 


Under 


lore, which are purely of this ſort, ſo that things are 
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en promote the pleaſure or profit of another. In ge- 


ach party the work, which he is to do, and to give 
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an end to it in ſuch a manner, that, when it ends, 
» ſtock, which was in common before, ſhall not be 
yided, but ſhall become the ſole property of one of 
Lots indeed are made uſe of in other inſtances, 
here there is no partnerſhip, and no ſuch common 
ock: but then in theſe inſtances there is no contract. 
f a nation ſhould determine itſelf by lot in making 
hoice of judges, in the aſſigning of provinces, or in 

te diſpoſal of any other offices, this is no contract; 

is only the method, which the publick fixes upon 

pr chuſing one out of many competitors, in order to 

id the ill will of thoſe, who are diſappointed : and 

he right, which the fortunate competitor has to his 

ce, does not ariſe from any other contract, but the 
ppointment of the public. 

X. Contracts are, in ſome reſpects, ſubject to the Incapaci- 
ame rules with promiſes: all the parties contracting « Pea 

uſt have the uſe of their underſtanding and of their party to 
vill, or otherwiſe the contract will be void. I fay all 1 
he parties muſt have theſe qualifications : becauſe, as contract. 

| mutual obligation of the parties on both ſides is 

1 Eſſential to contracts, where one of them is under 
mMMny incapacity of obliging himſelf the other cannot be 

Pp. eblged. In what manner fear or error affects a con- 

der Mract will appear from taking a more particular view 

moet the equality naturally required in all mutual 

ſtock contracts. 

ger a XI. It has been ſhewn already, that neither of What the 
ecided the parties in a contract can claim any right by virtue RE 
gina of it, which the other does not conſent to transfer to in con- 
part im. And it appears from the nature of contracts of g cen- 
ſhould rot. ibid. F VIII = 


pul | | mutual 
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mutual benefit, that neither of the parties has, or d 
be ſuppoſed to have, any deſign or intention of trans 
ferring any right to the other without receiving a 
equivalent. From hence it follows, that, when eithe 
party has received more, than he has given an equi 
lent for, he has received what the other never deſign 
ed or conſented ſhould be his : and conſequently, x 
he has no claim to what he has ſo received, the co 
tract is either void or muſt be corrected, that ſo he, 
who has too little, may either have his own again, 0 
elſe may have amends made to him. 

It may indeed be ſaid, when I have bought goods 
and have paid the money for them, that, by my a 
of parting with my money and taking the goods, [ 
planely ſhewed my conſent to transfer my property in 
the money to the ſeller, upon condition of his tram 
ferring his property in the goods to me. But the u- 


{] hire 


our 


ſwer to this is obvious: in buying and ſelling, it tract 
well known, from the very nature of the contract, Wquival: 
though our words may not expreſs ſo much, that nd con 
neither the buyer nor the ſeller intend to give each WP or 
other any thing, as matter of mere bounty, but only s con 
upon ſuppoſition of each receiving an equivalent for m 
what he gives. If therefore I buy goods; I transfer conſe 
the property in my money to the ſeller, upon ſuppo- has r 
fition, that I receive an equivalent for what I ſo trans No 
fer, and not otherwiſe. So that if this ſuppoſition fails, t to 
if I do not receive an equivalent, the condition fails, eſtar 
upon which alone I conſented that the money ſhould an 
be his. For this reaſon, though he may be in poſſeſſion Hal f 
of the money, he has no right to it: he,can have no Mtrac 
right to it, unleſs I conſented to give him ſuch right; i Na 
and I never conſented to give him ſuch right, but s 
under the condition juſt now mentioned. In like WE the 


manner, 
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wnner, if I hire a houſe or lands, that is, if I pur- 
e the uſe of them; my intention, according to the 
ature of this contract, is, that I will give the owner 
thing without receiving an equivalent for it. There 
nothing of mere bounty in contracts of this ſort 
ch party deſigns to receive as much benefit, as he 
wes. Whatever rent therefore the owner of the houſe, 
lands receives of me, I conſent to make it his, up- 
n ſuppoſition that I receive the value of it in the uſe 
fhis eſtate. If then this ſuppoſition fails, though he 
jay have gotten poſſeſſion of my money, it is not his; 
fcauſe it cannot be his without my conſent, and I con- 
ned to make it his, only upon ſuppoſition of my re- 
ring an equivalent, which I have not received. 
he ame reaſoning may be applyed to other contracts. 
fl hire a mans work or ſervice ; this is not matter of 
wour or bounty on either fide. The nature of the 
ntract ſhews therefore, that I deſign to receive an 


uivalent for the wages, which I am to give him: 
nd conſequently that J conſent to make the wages 


ls, or to give him property in my money, only upon 
us condition. Unleſs then I do receive an equivalent 
ir my money, the condition fails, upon which alone 
conſented to make it his: and upon that account 
e has no claim to the wages, for which we bargained. 

Now in order as far as may be to ſecure an equiva- 
It to each party, in contracts of mutual benefit; it 1s 
«llary, that they ſhould treat with one another up- 
n an equal footing z and their thus treating upon an 
ual footing is what we call the equality required in 
mtracts. This equality relates either to the acts or to 
de matter of the contract. The acts, in which equa- 
y is required, are either thoſe, which are previous 


o the contract, or the principal act of —. 
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Equality, XII, Before the contract is entered upon, i; In w 
— of , Previouſly requiſite, that each party ſhould be equi 

acts, re- the other as to his knowledge, or that whate ou the 
jates 19. faults one of them knows of, in the thing or the f 

ledge and vice, concerning which they are about to bargain, im te 

dom. ſhould diſcover them to the other. For any fault North“ 

the matter of the contract, which either party deſig in th 

edly concealed from the other, will make the contra lis cor 

void, by preventing the other from receiving | 

equivalent, jour ge 

You ſell me goods at a certain price, which wou 

indeed be the true price of the goods, provided tr ther 

had no concealed faults, but you know that the * 

have ſuch faults, and do not diſcover them, TIE ! h⸗ 

goods then are not worth the price which you 

upon them: and as I deſigned to give you ſuch il lay 

price for them, only upon ſuppoſition of their bei gain 

worth it; I transfer the property in the purchaſ u car 

money to you, only upon this ſuppoſition : and oe tai 

ſequently, as this ſuppoſition is a condition of H, th: 

transfer, there is no transfer at all, unleſs the ſupp ud 

ſition is true; and if you keep the money, you keqſſonceal 

what is not your own. "0 nd co 

How far common practice in buying and ſelling mim o 

have prejudiced you againſt this concluſion, I cant perf 

tell. However to ſhew you the reaſonableneſs of it, W Whe 

will apply it to a ſimilar inſtance in another fort le fau 

contract. I hire you to do ſome particular work; yo of; 

at the time of letting yourſelf, labour under ſome pur 

diſtemper or other infirmity, which you conceal fro ie kno 

me, ſo as to be difabled by it from doing the wog pon a 

for which I hire you. It will, I imagine be alloweQanot 

that, as ſoon as I diſcover you to be diſabled, the baut bargain 
Gtot . ibid. 5 IX. 9 
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in will be void; that you have no claim to the 
es, for which we bargained; and that, if I paid 
qu them beforehand, you ought in juſtice to return 
hem. What then is the reaſon why you have no 
jam to theſe wages? is not it becauſe your work is not 


Al 

nk yorth what I ſuppoſed it to be worth, and conſequent- 
deli this contract I cannot receive my equivalent? If 
ont concluſion is well grounded, when I purchaſe your 
ing (ok, what ſhould make it doubtful, when I purchaſe 


dur goods? If you have impoſed upon me, by con- 
ling their faults, and they are not worth what I give 
them; you have then no more right to the pur- 
-money, than you would have had to your wages, 
had hired you for work, and by any concealed 
weakneſs you were diſabled from doing that work. You 
ll ſay perhaps, that in letting out your ſervice, you 
urgain for ſo much work, and conſequently, that, if 
you cannot do the work, the bargain 1s void ; becauſe 
jou fail of performing your part of it. And I may re. 
ply, that in ſelling your goods for ſuch a price, as they 
would have been worth, if they had been free from the 
incealed faults, you bargain for goods of fuch a value, 
ad conſequently, that if the concealed faults make 
ns mam of leſs value, the bargain is void, becauſe you fail 
i performing your part of it. 


lie faults, either of goods to be purchaſed, or of the 
ule of goods, or of beneficial ſervices to be hired ; and 
ie purchaſer or hirer is willing, notwithſtanding what 
it knows about the matter of the contract, to enter 
Won a bargain ; theſe faults, which are ſo known, 
anot afrerwards be a ſufficient reaſon for ſetting the 
bargain aſide. 


We 
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When the parties are equal as to their knowledge of 
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that a like inequality on the fide of the ſeller or le 
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We have hitherto ſuppoſed the inequality, 2 
knowledge, to be on the ſide of the purchaſer or h 
and have ſhewn by what means ſuch inequality y 
make the contract void. But it is to be rememh 


will have the fame effect, for the ſame reaſons. 

If I know of advantages or perfections in a m 
goods, which he is ignorant of, and when I am ab 
to bargain with him for thoſe goods, or for the uſe 
them, conceal from him what I know of the mati 
and ſo give him leſs for what I purchaſe of him t 
the thing is worth; I have no more right to the th 
ſo purchaſed, than he in the oppoſite circumſtan 
would have had to my money. 

As it is requiſite previouſly to the contract, that 
parties ſhould be equal as to their knowledge of 
faults or excellencies of the thing, about which they Wh not 
going to bargain ; ſo it is likewiſe requiſite, thatth 
ſhould be fo far equal as to their freedom of choic 
that neither of them ought to make uſe of any unj 
threatenings to force the other, through fear, to con 
or bargain with him. In ſuch an inequality as this d 
party by an act of injuſtice hinders the other from 
ceiving his equivalent: and no act of injuſtice can gi 
him a right to the difference. 

If the fear of one party was juſt, or if, thougi 
was unjuſt, it aroſe from ſome other quarter, and v 
not at all owing to the party, with whom iſ 
bargains, I ſhould then determine otherwiſe. Becau 
though the perſon, who is in ſuch fear, does not ! 
ceive his equivalent in the ſpecial matter of the c 
tract, ſuch as the goods purchaſed, or the work hired 
yet he receives the difference in being relieved 9 
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i fears: and as there is no injuſtice, on the part of 
tim, from whom ſuch relief comes, there is nothing 
v hinder him from claiming the difference. = 
XIII. In the principal act, which is the very act Equality 
of bargaining, it is requiſite that the parties ſhould oben 


principal 
gin be equal in their knowledge, as to the true price aft relates 


of the goods, or the uſe, or the ſervice, about which wy of 
they are bargaining ; ſo that the purchaſer may not the price. 
impoſe on the ſeller, by under-rating the thing to be 
diſpoſed of, nor the ſeller, on the other hand, impoſe 

n the purchaſer, by ſetting too high a price upon it. 

If the ſeller, by being better informed about the true 
price of the thing, than the purchaſer is, ſhould obtain 
nore for it, than it is worth; or if on the other hand, 
or want of this equality in knowledge, the purchaſer 
bould give him too little; in either caſe one of them 

us not received his equivalent: and this want of an 
quvalent on either ſide is ſufficient to make the con- 
nat void, for the reaſon ſo often alledged already: 
party, who has received too little, intended to 
ansfer his right in the thing, which he is diſpoſing 
h only upon ſuppoſition af receiving what is of 
aal value; his right in it therefore being transferred 
on this ſuppoſition, and not otherwiſe, the party, 
Mo has not given him an equivalent, has gained no 
ght by the bargain. 

That a knowledge of the intrinſic faults or excellen- 
es, in the matter of a contract, is different from a 
dow ledge of the true price; or that what Grotius 
als equality in the acts previous to the bargain, is 
ferent from what he calls equality in the principal 
ctof bargaining, will appear preſently, when we come 


ro 
tot ibid. 5 IX. 


P to 
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| were actually in their way from the ſame port, 1 


to diſcover all the accidental circumſtances relating 


appears to be the ſame want of an equivalent on i! 
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to conſider by what means the price of goods or |, 
bour is varyed, and to ſhew, that though the par 
cular intrinſic faults or excellencies of the matter mz 
and do make a difference in the price; yet there ax 
many other cauſes, which will vary it, where thok 
faults or excellencies are out of the queſtion. 

Grotius, when he is treating about the equalig 
required in contracts, propoſes to examine a queſtian 
which Cicero has ſtarted, concerning a merchan 
who had tranſported corn from Alexandria to Rhod 
at a time when the Rhodians were in great wa 
of it, and corn ſold very dear at their market 
The merchant is ſuppoſed to know, at the ſame tir 
that a large fleet of merchant-ſhips laden with com 


deftined for Rhodes. And the queſtion is, whether 
as the knowledge of this circumſtance would ha 
made the markets fall, he was obliged to diſcover 
to the Rhodians, or whether he might take the ad 
vantage of their ignorance, and fell his own corn at 
better price, than it would have brought, if they ha 
known, that fo large a ſupply was near at haut 
Grotius determines, that, whatever kindneſs or bent 
volence might ſuggeſt to him, he might conſiſtent) 
with juſtice conceal this circumſtance : becauſe thoug 
the ſeller is obliged to diſcover all the faults, which 
knew of, and the buyer did not know of in the go 
themſelves, yet there is not the ſame obligation upon hull 


them. But it ſeems very difficult to find out the di 
ference between theſe two forts of concealment: the 


fide of the buyer, when the ſeller takes more of hi 
cha 


C. XIII. NATURAL LAW. 

than the goods are worth, whether this advantage is 
made by concealing any intrinſic fault in the goods 
themſelves, or by concealing any accidental circum- 
ſtances, which would leſſen the value of them to the 
buyer. 

1 fact, if Grotius had examined this queſtion under 
is proper head, he would have determined otherwiſe 
upon it, than he has done. He examined it, when he 
was conſidering the requiſite equality in the knowledge 
of the contracting parties, in thoſe acts, which go 
before the contract: and as this equality reſpects only 
the intrinſic faults of the goods themſelves, it cer- 
tinly does not include an equality in their knowledge 
of any accidental circumſtances. But the proper place 
for examining this queſtion is, when we are conſider- 
Ing the equality of knowledge, which 1s required in 
the principal act, or in reſpect of the true price of 
cover the goods. For if it is neceſſary, that the price ſhould 
be a fair one; it is neceſſary likewiſe, that each party, 
In order to judge whether it is a fair one or not, ſhould 
be equally informed about all the accidental circum- 
ances, upon which the true price of the goods de- 
pends, And if the merchant aſked as high a price, 
when he knew of the ſupply, that was coming, as he 
would have aſked, if there had been no ſuch ſupply 
dear at hand, he knowingly aſked more than, in thoſe 
arcumſtances, his goods were worth, and more than 
tie purchaſers would have given him, if they had 
ing WW known as much as he did. The purchaſers therefore, 
f they gave him his price, did not receive their equi- 
ralent ; and this is inconſiſtent with the nature of all 
contracts of mutual benefit. 


P 2 ö 24 
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Equality XIV. *But ſuppoſe the buyer and the ſeller to hay 
8 dealt fairly with one another, both in the previous ang 
to faults in in the principal acts, ſuppoſe them to have been (of 
— 2 equal in their knowledge, as that neither of them hy 
the price concealed any intrinſic faults, which he knew of in th 
unknown goods, nor has deſignedly rated them either too hig 
to either : . 1 
party, or too low; yet till there may be an inequality in th 

matter of the contract; there might be faults in it 
which neither of them knew of, or they might eithe 
of them ſet a falſe price without deſigning it. By thi 
means one of the parties will not receive his equivalent 
and as he parted with his own right in the money u 
goods, and transferred it to the other, only upon ſup 
_ poſition of receiving an equivalent; upon failure d 
this ſuppoſition nothing is done; he has parted with nc 
right, and conſequently the other has gained none by 
the bargain. 

Want of XV. There are indeed ſome ways of buying anc 
lng ho felling, as by auction or inch of candle, in which tix 
tupplyed want of an equivalent on either fide will not affect the 
en, contract. But then this want is provided againſt by 

tacit agreement of the parties beforehand. He, wt 
puts his goods up to auction, ſignifys by ſo doing, thil 
he will get as much for them as he can; whilſt they, 
who bid for the goods, tacitly conſent to his propoſal, 
And though, in ſome particular bargains, he may per. 
haps receive too much; yet it is ſuppoſed, that upd 
the whole this inequality will be made up: becauſe & 
his intention is to get as great a price, as he can; ſo be 
is underſtood to ſignify at the ſame time, that he wil 
be ſatisfyed with as little, as the purchaſers chuſe i 


give. 
© Grotius ibid. F XI, 


and co 
iſon v 
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XVI. * As one part of the equality required in con- price of 
ts relates to the ſetting a fair price upon the things — or 
x the work, that are to be diſpoſed of by them; it wha it is 
may not be improper, before we go on to the farther and how 
nſideration of contracts, to ſay ſomething concerning — 
the notion of price, and the variations of it. 

The price of things is their comparative value in re- 
ſpect of one another. 


The wants of mankind, either real or imaginary, are 


18 x 
ſo f 
m ha 
in th 
0 hig 
im th 
in it 
eithe 


By the foundation of the price both of things and of la- 
valent bour. Such things, as no perſon either really wants, 
ney offer fancies himſelf to want, will have no value at all, 
n ſup gend conſequently can have no relative value in compa- 


lure d 
vith ne 
One b 


ſon with other things. 0 

Now ſince the want, that mankind have of a thing, is 
he true cauſe of its having any price at all; the price 
of things muſt neceſſarily vary as the want of them va- 
e: in proportion as mankind want them more or leſs, 

eir price, that is, their comparative value in reſpect 
of one another, will be greater or ſmaller. We will 
firſt conſider how the price of things varys, where man- 
kind are in real want of them. Things are more or leſs 
vanted in proportion as they are more or leſs uſeful. 
Upon this account, if all other circumſtances are equal, 
things, which are the moſt uſeful, will bear the higheſt 
price, and things, which are the leaſt uſeful, will bear 
the loweſk, 

But then our want of ſuch things, as are of real uſe 
to us, does not riſe or fall in proportion to their uſeful- 
nels only, but in proportion likewiſe to the difficulty 
of obtaining them. For where two things are equally 
uſeful, or equally neceſſary, ſo that in this reſpect our 


bGrot. ibid. & XIV. 
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wants of them both are equal; yet in another reſpeg 
our wants of them will be greater or leſs in proportion 
to the difficulty or eaſe of obtaining them : becauſe, 
where the uſefulneſs of a thing is given, our want of 
will be greater or ſmaller in proportion as we feel that 
want more or leſs : and thoſe wants are felt the moſt; 
which are of the longeſt continuance, and thoſe are felt 
the leaſt, which are of the ſhorteſt, But ſince that want, 
which is the moſt difficult ro ſupply, will common 
continue the longeſt, and will therefore be felt the moſt, 
it is upon this account the greateſt ; whilſt ano 
want, which may in itſelf be equal to the former, butis 
the moſt eaſy to ſupply, will commonly paſs off the 
ſooneſt, and being therefore felt the leaſt, will for thi 
reaſon be the ſmalleſt, But the comparative value 0 
price of things riſes or falls in proportion as our wants 


of them are greater or leſs. Therefore where things are uſetulr 
equally uſeful, thoſe, which are moſt difficult to be that m 
procured, will bear a higher price, than thoſe, wii 6 for 
may be procured more eaſily. here: 

The difficulty or eaſe of procuring a thing depend mand 
upon two circumſtances; firſt upon the ſcarcity o vil b. 
plenty of the thing itſelf, and ſecondly upon the greaterWarcun 
or ſmaller number of perſons, who want it at the ſamaſ In 
time. In a certain number of purchaſers, if thereis cturec 
great plenty of a thing, it is eaſily procured, and thy mater 


will make it cheaper; if there is not much of it, v on the 


ſhall find ſome difficulty in procuring it, and this wil manu 
make it dearer. Where only a certain quantity of a 00ds 
thing is to be had, there will be more difficulty in pro Vork 
curing as much of it as we want, when a great num price 
ber want it at the ſame time; and this will raiſe the price 


price of it: it there are fewer, who want it at the 
ſame 
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me time, thoſe, who want it, may be more eaſily 
bpplyed, and this will bring the price of it down 
power. 

Upon the whole then, the want of a thing is the 
hundation of its price; and conſequently the price will 
ry as the want varys. But either the want, or the 
rice in conſequence of the want, will depend partly 
won the uſefulneſs of the thing, and partly upon the 
fficulty of procuring it; and this difficulty depends 
urtly upon the quantity of the thing, and partly upon 
the number of purchaſers, or, which amounts to the 
ame, upon the demand that there is for it. 

What has been ſaid of the price of things, may be 
wplyed to the price of labour; in order to ſhew, that 
the comparative value, which is founded 1n the want, 
that we have for it, will depend ultimately upon the 
ucfulneſs of ſuch labour, upon the number of hands, 
that may be procured, and upon the demand, that there 
for it. In proportion as the uſe of it is greater, as 
there are fewer hands to be procured, or a greater de- 
mand for what hands are to be gotten, the price of it 
vill be higher: and ſo, on the contrary, in oppoſite 
arcumſtances the price will be lower. 

In the purchaſe of goods, which have been manufa- 
tured, the price depends partly upon the price of the 
of materials, out of which they are made, and partly up- 
een the price of that labour or work, by which they are 
ig manufatured. But here again it is the want of ſuch 
goods, and conſequently of ſuch materials, and fuch 

n pro- workmanſhip, that is the original foundation of their 
num price; and in what manner this want will vary their 
iſe theſſ price has been ſeen already. 


ſame P 4 Under 
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Under the head of real wants we include what is ne. 
ceſſary for the ſupport and common convenience of 
mans life, according to the rank or ſtation, in which 
each perſon is placed; as food, cloathing, a dwelling, Narr, 
bedding, education, medicines, &c. But there are other 
wants, which we may call ordinary ones : and under 
this head we include whatever may adminiſter to a mans 
needleſs, but innocent, pleaſure or entertainment; as 
paintings, ſtatues, plate, jewels, &c. Theſe wants be- 
ing preſuppoſed, the price of ſuch things as will ſupply 
cucm, or of the labour, which muſt be employed about 
thoſe things, is varyed in the ſame manner and in the | 
ſame proportion with the price of ſuch things, as are 
neceſiary to ſupply our real wants, and of ſuch labour Mitfulne 
as is of real uſe. Things of this ſort will be dearer, as 
the taſte for them runs higher, that 1s, as their ſuppo- 
ſed uſefulneſs is greater; or as they are more difficult 
to be procured; that is, as the want of them 1s more 


felt: and the difficulty of procuring them will be 
greater, as the quantity of them, which can be had is e give 
leſs, or as there are more perſons, who want them e ca] 
at the ſame time. Ince, | 
Grotius amongſt other circumſtances, which encreaſe Ne « 
the price of things, reckons the trouble or expence of Nen u. 
the merchant, who procures them; for which, he ſays, e pri 
allowance is to be made in the price of the goods ſo Wh, ma 
procured. But theſe two circumſtances are not diſtinct Ne, 
from what have been mentioned already, and may ealily re. 
be reſolved into one or other of chem. If the merchant is Civ; 
at any expence, beſides paying wages to thoſe, who are rice | 
employed in procuring them, which wages are the price Nice 
of labour; ſuch expence is a part of the original pur- Wo m 


chaſe-money, which he paid for them, And to fay 
that 
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at allowance is to be made to him for expences of 


tis fort, is no more than ſaying, that as he buys 

er, he muſt ſell dearer. But what makes him buy 

zrer, unleſs it is either the uſefulneſs of the goods, 

x the difficulty of procuring them, which difficulty 

krends upon their ſcarcity, or upon the demand 

kat there is for them? ſo that at laſt, if the price 

his goods is high, it is for one of the reaſons already 

Igned. 
XVII. None of cheſs particulars, upon which the Fair 
rice of things or of labour depends, can be reduced to 3 
xy mathematical certainty. It is impoſſible to deter- price. 
nne with exactneſs the comparative degree of their 
ikfulneſs, or of their ſcarcity, or of the demand, that 

dere is for them. The price therefore neither of goods 

xr of labour can be ſo preciſely ſettled, as to allow of 

0 latitude. No one can ſay, that this, or that, is ſo 

iy what they are worth, that if the ſeller takes 

tore, he takes too much; or if the buyer gives leſs, 

It ves too little. The general rule of price is what 

e call the market-price, by which we mean the 

Ince, that men, in that place, at that time, and in 

loſe circumſtances, are commonly willing and have 

den uſed to give. But this is a very lax rule; and 

e price of things or of labour, when adjuſted by 

„ may well admit of theſe three degrees, the higheſt 


tint rie, the loweſt price, and the moderate or middle 
afily price. | 
ant 15 


Civil laws indeed frequently interpoſe, and fix the 
nice both of goods and of labour: and when their 
price is thus fixed; whatever exceeds that meaſure 1s 
much, and whatever falls ſhort of it is too little. 


XVIII. 
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Extraor- XVIII. There are ſome extraordinary ci ante 
_ which may reaſonably allow us to fix a higher pri 
ſtances upon our goods, than the market-price. But even the 
— extraordinary circumſtances may be reduced. to one 
market the principles already mentioned, the uſefulneſs, un 
price. which I include the imaginary as well as the real ut 
the ſcarcity, or the demand, 

Theſe principles appear in beten Peng Y 

in whatever ſhape they appear, they vary the price have 
goods. You have goods, which you want to diy; a 

of, and which I have no occaſion for; but to obli 

you, I am willing to buy them. It is plane then, be 

that they are of no great uſe to you, becauſe j( 

deſire to part with them, and that they are of no gre 

uſe to me, by the ſuppoſition of my having no omen 

ſion for them. In this ſituation I expect to buy the 

at a lower price than ordinary: and the reaſon, wh 

ſhould buy them ſo, is the ſmall uſe of them eit 

to the buyer or the ſeller. bu, as 

You have goods, which are very uſeful to re is 

and which would likewiſe be particularly uſeful to it b 

and you ſell me theſe goods merely to oblige me. The 

is, by the ſuppoſition, ſome extraordinary uſeſul ed 1 

of the goods both to the buyer and the ſeller; : 

upon this account you ſet an extraordinary price up 

them. 

You have an eſtate, which came to you from jd 

anceſtors, and this circumſtance makes you fond of 1 

the poſſeſſion of it gives you more pleaſure, than ited! 

you had acquired it any other way. A particular fon 

neſs of this ſort is indeed but an imaginary uſefulnel 

but it is ſuch an one, that, if I want to buy the eſta on 


ou have no reaſon to part with it, unleſs I am will 
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vive you a higher price, than you would have 

kd otherwiſe, or than the eſtate would have been 

th, between buyer. and ſeller, if it had not been 

tended with this circumſtance, 

If you could have made any particular advantage 
jour goods by keeping them yourſelf, or if you 

ul ſuffer any particular damage by parting with 

tem; then, beſides the ordinary price, you expect 

phave this advantage or this damage made up to 

wv; and upon this account you aſk an extraordinary 

rice for your goods. Here again the price is raiſed 

the particular uſefulneſs of the goods to you. | 

lt is ſome loſs to you, if I delay the payment of the 
cchaſe-money, when I buy your goods: for till the 

ment is made you have no uſe of the money. Such 

lay of payment therefore is a reaſon for your ſelling ' 

jour goods dearer, than if I had made prompt pay- 

tent, Money paid ſometime hence is not ſo uſeful to 

, as money paid juſt now would be: what there- 

Ire is wanting in the uſefulneſs of money ſo paid, 

uſt be made up in the quantity of it. 

XIX. In bartering, where goods are to be com- 

ed immediately with goods; there is more difficul- Advan- 
in adjuſting the price, than in,buying and ſelling 2.4 
ith money: becauſe in ſuch bartering the value of duction of 
e goods on both ſides is to be . Whereas 
0 buying and ſclling for money, the value of the 

Money 1s already ſettled ; and nothing is to be eſti- 

ted but the comparative value of this ſtandard and 

lie goods, which are to be purchaſed. My meaning 
fue that ſuch goods, as are not frequently exchanged 

e eſta one another, will be uncertain in their price : but 


| wiligggvoney, which is in conſtant commerce, and is exchang- 
| cd 


5 


your ſheep or oxen for it, if I had any. But as I ha 
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ed every day for goods of all forts, will by ſuch if 
have its comparative value ſo well ſettled, that we x 
without much difficulty, upon every occaſion, not c 
ly determine how much goods we ought to receive; 
exchange for how much money, but may apply it 
a common ſtandard or meaſure to compare the va 
of goods of one fort with the value of goods 
another ſort. This we may reckon as one of the x 
vantages ariſing from the introduction of money: th 
conſtant uſe of it in exchange makes it a ſtandard 
price, by which the comparative value of goods 
more readily adjuſted than it could have been othet 
wiſe, 

A ſecond advantage ariſing from the introd 


Ction of money is, that by the help of it we may cc prod 
monly procure fuch things, as we want : whereas, * 


all our riches conſiſted in goods; though we had ore: 
plenty of one ſort, we might want thoſe of anothe 
ſort, without being able to get them in exchange. 
might have great plenty of corn; but if I had occaſi 
for ſheep or oxen, though you had plenty of the 
you might not be willing to barter them for my com 
becauſe you might have more corn of your own: 
ready, than you wanted. In the mean time you mig 
have occaſion for wine, and would be glad to exchang 


none, I am forced to keep my own corn, and cannc 
procure for 1t what I want, and what, if I had at 
goods, which would ſuit your convenience, you woul 
ſupply me with: in the mean time you are ſubject i 
the ſame inconvenience, if they, who have wine | 
ſpare, have no occaſion for ſheep or oxen. This! 
convenience 15 remedyed by the uſe of a cure 

{tandard 
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dard, which all men are ready to take one of 
other. Though you would not part with your ſheep 
oxen for my corn, becauſe you do not want it; yet 
wu will readily part with them for my money, as you 


eceive 
ply it or, that they, who would not let you have wine 
he vr ſheep or oxen, will let you have it for this money, 


eure in exchange for it ſuch things as they want. 

A third advantage ariſing from the introduction of 
ney is, that it lies in a little compaſs, and is there- 
re better fitted for commerce than bulky goods 
ould be. IJ have great numbers of cattle, and ſhould 
willing to exchange them, if I could, for wine: but 
p perſon near me has any to diſpoſe of; perhaps none 
produced in the country where I live. If then I 
ould have it, I muſt go from home for it: and it 
ould be vaſt trouble, if indeed it was poſſible, to 
ye or convey my cattle to ſuch a diſtance. But 
oney lies in a leſs compals, and is eaſily carryed 
um place to place: it will therefore make the ex- 
f then ange much eaſier to me. Though I could not con- 
my cattle ſo far, I can get money for them nearer 
(me, and can eaſily convey the money to the place, 
were I want to make the purchaſe of wine. 

As it is one advantage ariſing from the introdu- 
lon of money, that a great value lies in a narrow 
impaſs; ſo we may reckon it a fourth advantage, 
lat we can reduce it into parts, Which are of ſmall 
lue, much more readily than we can moſt forts of 
ods, I have more horſes, than I want, but have 
ion for a ſheep, which is worth much leſs, than 
If one of my horſes. I cannot therefore get what J 
current, by at a great difſadyantage : becauſe I have 
Nothing 


dich they can paſs off again in the ſame manner, and 
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nothing to give in exchange for it, but what y 0 ha 
exceeds it in value. The introduction of money HM 
removed this inconvenience, Though I could ver © 
divide the horſe, ſo as to give no more, than the ſhi N nſic 


is worth; yet I can, when I have ſold him, divide of... ne 
money, and procure what I want, without giving H v. 
much for it, 

A fifth advantage ariſing from the introduction 
money is, that we may keep it more eaſily than 
could have kept moſt forts of moveable goods. Wa ev 
we have taken it in exchange, there is no danger of iich 
waſting or periſhing in our hands, before we ſhall ha 
occaſion to part with it again. Cattle would die; frail: w 
would rot; corn, or wine would ſpoil : but mo: all 

may be kept for any length of time without being in, 
worſe for it. 


| . Inge 
Metals XX. If the advantages, which I have been mb! 
Wr þ . . 
proper tioning, were propoſed in the introduction of me elides 
1 we may eaſily determine what materials are the m , 


proper to make it of. As it is deſigned to be ien 
ſtandard of price, a common meaſure, by which Wir ma 
compare the ſeveral values of other things with d 
another ; the materials, of which it is made, ſho 
be as ſteady, as poſſible, in their own value; the ul 
fulneſs of them, their ſcarcity, and the demand for thel 
ſhould be as little liable to variation, as may be. 

Secondly ; money is intended to be current among 
all thoſe, who have any intercourſe of commerce Wl 
one another, ſo that any perſon will readily take it 
exchange for ſuch goods, as he can ſpare; becauſe 
knows beforehand, that others will take it in like ma 
ner of him again: for this reaſon the materials, that 


is made of, ſhould be ſuch, as in the opinion of 4 
v 


ney. 


Wang 
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have ſuch intercourſe, have ſome uſefulneſs and 
ſequently - ome value, either real or imaginary. 
cer or leather, or any thing elſe, which has no ſuch 
minſic value, either real or imaginary, will be cur- 
n no farther, than the credit of the perſon goes, 
do vents them, and makes himſelf anſwerable to 
e them at any time in exchange: nor will they be 
nt even ſo far, unleſs he makes himſelf anſwerable 
kewiſe to exchange them for what will be current 
ith every body. Suppoſe a man to circulate bills, 
ich were payable by him upon demand, but were 
be paid when demanded, in corn, or in wool : thoſe 
ls would not be current, as far as his credit would 
p: all perſons, who might otherwiſe be ready to truſt 
im, would not be willing to take ſuch bills in ex- 
nge: no one indeed would take them, who might 
ofibly not be able to exchange them with any body, 
flides the firſt drawer of the bills: becauſe no one 
5ould care to be forced to take corn or wool, at a 
me when perhaps he may have no occaſion for any, 
may not know how to diſpoſe of any, if he had it. 
| thoſe bills were payable in money by the drawer, 
en indeed ſuch bills will paſs with all perſons, who 
ow they may depend upon his promiſe to take 
dem again. Such is the neceſſity that the current ex- 
Wange amongſt private perſons ſhould be carryed on 
Vil luch materials, as have in themſelves ſome real or 
Wavinary value, The authority of civil government 
"ll reach ſomething farther ; it will be able to cir- 
Wate uſeleſs materials in common exchange, as far as 


B 


ty 
ney h 
uld 
he {he 
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Action 


like Ma |wiſliction extends. The ſubjects of the ſame go- 

, * ment, in their contracts with one another, may be 

of - breed by the laws, or where the government has the 
W f 


right 
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right of coining, and will vent only baſe money, th 
may be forced, by the neceſſity of the caſe, to take ſuc 
money in the courſe of their common dealings, B 
then foreigners, who are not under the ſame ju 


ction, nor under the ſame neceſſity, will not take i * 
money; becauſe it is worth nothing to them. Nor will None 
ſuch foreigners take bills upon the credit even of , 
government; unleſs thoſe bills are payaWe in ſu lings 
materials, as are worth ſomething in themſelves, an trials 
ſuch too as they can circulate again upon account nlue 
ſome intrinſic value either real or imaginary. requir 
Since a third advantage, propoſed by the uſe « mater 
money, is, that what will fetch many goods in ei” ® ? 
change may lie in a narrow compaſs, the materia ces 
of which i it is made, ſhould be ſuch, as have in them d upe 
ſelves a high value, either upon account of their gre i ſo 1 
uſcfulnels,- or their great ſcarcity. Such materials, Th 


have both theſe qualities, would not be proper for th 
purpoſe. A ſufficient quantity of what is very uſefu 
it it 1s likewiſe very ſcarce, could not be ſpared fron 
the common occaſions of life to be applyed to the ſo 
purpoſe of exchange : becauſe as much as is applye 
to this purpoſe becomes uſeleſs to other purpoſes, An 
certainly ſuch materials, as have only the quality 
great uſefulneſs, but are at the ſame time very pleni 
ful, will be of too ſmall value to anſwer this deſign 0 
introducing money, which we are now ſpeaking of 
The beſt materials therefore are ſuch as have little re 
uſefulneſs in themſelves, and have their chief intrinſi 
value given them by ſome imaginary uſefulneſs only 
ſuch as mankind can do very well without, but ſuch: 
common opinion has made them deſirous of having 


Materials of this fort may be ſpared from the commo 
uſe 
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ifes of life to make money of, And if their value is 


eich many goods in exchange. 


money; is, that it may be reduced into ſuch ſmall 
parts, as to be exchanged without diſadvantage for 
tings of ſmall value. Ir is proper therefore to uſe ma- 


requires, that ſome ſhould be made out of very dear 
materials, though the ſame materials might be made 
mo pieces ſome greater and ſome leſſer, yet the leſſer 
nieces would either be of too great value to be exchang- 
ad upon fair terms for cheap goods, or elſe they would 
be ſo ſmall as to be in danger of being loſt, 

The fifth advantage propoſed by the introduction 
if money is, that it will keep without waſting or ſpoil- 
nz; ſo that he, who takes it in exchange, is in no 


e ule 
s in ex 
naterial 
in the | 
err Yi 
*fials, 
r fort 
y uſefu 


ed fou enger of having it periſh in his hands. And in view 
the lf this advantage it is planely requiſite, that money 
applye ould be made of ſuch materials, as will not eaſily 


ar out, and as are not ſubject to periſh or to be 


ſes, An 
uality amaged by keeping. 
y plent Metals, ſome of them at leaſt, as gold or filver, 


lll anſwer moſt of theſe purpoſes. Their intrinſic 
ſefulneſs is not very great at any time; ſo that there 
no danger of any ſuch variations in this uſefulneſs at 
erent times, as will make their value uncertain; and 
e em or ſcarcity of them is at. all times much the 
me, unleſs ſome. very unlikely or unforeſeen acci- 
ent, ſuch as the diſcovery. of the weſt indies, ſhould 


uke an alteration : and as the value of them is 
Orot. ibid $XVIL 
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tke fo mſed very high, by the ſcarcity of them; ſuch a 
quantity of them, as will he in a narrow compaſs, will 


A fourth advantage, deſigned by the introduction of 


terials of different forts, ſome of greater ſome oi leſſer 
ue: becauſe as the laſt-mentioned uſe of money 
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imaginary rather than real, the demand for them yil 
commonly be much the fame, But then this imaginay 
value being almoſt univerſal, tury will be readily current 
every where in exchange for goods. And as it is highy 
the ſame time, a ſmall quantity of them will bear a grey 
price, or what is worth much will he in a narrow can. 
paſs. As this high value ariſes from opinion and ſex. 
city, rather than from any real ufefulneſs of them; 


what is wanted to carry on commerce may be mae diffe 
into money, without depriving mankind, in any de-W is, 1 
gree, of what they want to uſe for the purpoſes off civil 
common life. And we may obſerve by the way, u und 
if iron was as ſcarce as gold, it would not be fo pu- met. 
per for the materials of money; notwithſtanding t this 
very high value, which its known uſefulneſs and i tion 
ſuppoſed ſcarcity would give it: becauſe, if fo lor 
of it was to be had, by making money enough out d bis 


it to maintain a general commerce, more of it wou ther 
be taken from the uſes of common life, than could 
well ſpared. But gold and filver alone will not anſue 
all the deſigns of introducing money: their value 


rather too high: pieces of theſe metals, if they v E 
ſmall enough to exchange, without diſadvantage, fi muc 
ſmall quantities of cheap goods, would be in dang 3 ec: 
of being loſt : and upon this account it is neceſſary MY ing 


make uſe of ſome baſer metal, fuch as copper, i 
pieces of ſmaller value. Any metals may paſs fro 
hand to hand without wearing out, and may be . 
enough kept, as long as we pleafe, without being ti 
worſe for it: but gold and filver are the beſt up 
this account, as well as upon others; becauſe il 


are leſs hurt by keeping than the other met 
XX 
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XXI. After mankind have been led by ſuch reaſons, Ufe and 
zs we have been mentioning, to fix upon metals, as rey 
the ſtandard of price, and the current matter of ge- 
neral exchange; it is plane, that without the aid of 
vil laws, the different value of this or that piece of 
any metal, as of gold for inſtance, can depend upon 
nothing but the different quantity contained in the 
ſame piece, or upon, what is the ſame in effect, the 
different weight of it. If a certain quantity of bullion 
s, in the courſe of exchange, worth two ſheep, any 
civil legiſlator may order, if he pleaſes, that all perſons 
under his juriſdiction, ſhall take the ſame quantity of 
metal, after it is coined, in exchange for fix ſheep. But 
this rule will be of force no farther, than his juriſdic- 
ton extends : foreigners, who are free from his au- 
thority, will not regard ſuch a law, and will eſtimate 
his coin only by the weight of it. And as in coining, 
there muſt be ſome allay or mixture of baſer metal, 
they will have a regard to this too, and will eſtimate 
a given weight of the mixed metal by its fineneſs; 
that is, by the true weight of pure gold in the coin. 
However, as there would be much trouble and 
much time loſt in weighing the metal every time it 
b exchanged, there is a great convenience in ſignify- 
ng by ſome ſtamp, upon every piece of metal de- 
ligned for exchange, what the weight of that piece is. 
And this convenience gave occaſion. to the coining of 
metals, x 
Indeed as there is ſome trouble and time ſaved to 
the trader by having every piece of metal, which he 
8 to receive, ſo ſtamped z- it is but reaſonable, that 
be ſhould make ſome allowance for this convenience. 
do that a piece of money, when coined, is worth ſome- 
Q2 thing 
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thing more, than the ſame quantity of bullion would 
be. This difference ought not to be greater, than 
what may anſwer the convenience of the trader : be. 
cauſe no one can be expected, or would be willing, 
in the courſe of exchange, to pay for more. An allow. 
ance for ſuch a difference as this is reaſonable on both 
ſides z the coiner expects it, that he may be paid for 
his trouble; and the receivers, one after another, are 
willing to pay it, upon account of the convenience 
already mentioned. The coiner may indeed uſe more 
art and labour, than is neceſſary for the purpoſe de- 
ſigned by coiniog; and if he does, he has no reaſon to 
expect, that the receiver will allow him for it. Some 
art and labour however is neceſſary : a plane ſimple 
ſtamp would not well anſwer the purpoſe. Care muſt 
be taken to make the ſtamp ſuch, as is not eafily 
counterfeited : becauſe otherwiſe baſe metal, or metal 
under weight, might be made to paſs, as if it was 
pure and of due weight, by the help of ſuch a coun- 
terfeit ſtamp. And care muſt likewiſe be taken to 
ſlamp or mark it in ſuch a manner, that no part of 
the metal, after it is once ſtamped, can eaſily be taken 
away, without effacing the ſtamp, cither in whole or 
in part, ſo as to diſcover the fraud. So much art and 
labour as this will be of uſe to the receivers; as the 
money paſſes from one hand to another: and therefore 
the coiner may expect to be paid for it. The value of 
this art and labour is what a piece of metal is worth, 
when it is coined into money, more than an equal 
weight of the ſame metal would be worth in bullion. 
As the ſtamp is deſigned to aſcertain the weight of 
metal, and as money is deſigned to be the matter of 
general exchange; it is proper, that the buſineſs of 
coining 
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coining ſhould be in the hands of perſons of the moſt 
undoubted and of the moſt extenſive credit. The 
ſtamp of a perſon of doubtful character would not in- 
duce any one to take money ſo ſtamped without 
weighing it: and the ſtamp cf a perſon of good credit, 
if he was not much known, would induce only the 
ſew, who did know him, to take it upon his authority. 
Upon this account money, that is coined by national 
authority, or by the government of each nation, will 
beſt anſwer the purpoſes deſigned by coining. 

My ſubject led me to ſay ſomething concerning the 
price of goods and labour, and the grounds of its 
variation: and as this engaged me to Enquire into the 
uſe and value of money, the reader will, I hope, ex- 
caſe me, if this digreſſion has been longer than he 
expected, 
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XXII. The introduction of money occaſions ano- Uſe of 


One 
ther ſeeming variation in the price of goods, beſides thoſe, ET 


Money, though price of 


which we have taken notice of already. 


It is uſed as the ſtandard of price, by which the dif. _ 


terent values of goods or of labour are compared with 
one another, is not wholly invariable in its own price; 
that is, in reſpect of goods or labour it has not always 
the ſame comparative value. There is not always the 
lame quantity of money amongſt all mankind, who 
have an intercourſe of commerce with one another; 
and much leſs is there always the ſame quantity of it 
current in the ſame nation, or amongſt thoſe, who 
upon account of their nearneſs or other connections 
have the moſt frequent intercourſe of commerce. The 
ſcarcity of money raiſes its price, and the plenty of it 
links its price; in the fame manner as the ſcarcity os 
t Grot. ibid, g XIV. 


Q 3 plenty 
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plenty of any thing elſe varys the comparative van 
of that thing. If when money is ſcarce, a ſmall quan, 
tity of it is equal, upon the compariſon, to a certain 
quantity of any ſort of goods or labour; a greater 
quantity of it, when it is plentiful, will only be equal ig 
value to the ſame quantity of the ſame goods or labour” 
A quarter of wheat, which at one time is worth ng 
more than two ſhillings, may at another time, in the 
ſame plenty of wheat, be worth forty ſhillings: nc = 
becauſe there is any alteration either in the intrinſ 
uſefulneſs of wheat, or in the comparative value of i 
with other goods, ſuch as ſheep, cloth, wine, &c 
but becauſe the quantity of money is altered, ſo as U 
be twenty times more plentiful at one time than at thy 
other ; and upon account of this greater plenty twenh 
times any quantity of it, when compared with th 
ſame fort of goods, will be worth no more, or vi 
bring in exchange no more of thoſe goods, than tif 
ſimple quantity was worth or would have brought | 
a greater ſcarcity. In caſes of this fort we uſually fay 
that wheat or any other ſort of goods is grown dearer 
but the fact is, that money is grown cheaper. Only: 
money is looked upon to be the ſtandard of pric 
and is therefore conſidered as invariable in its Of 
price; goods or labour ſeem dearer or cheaper, 
proportion as more or leſs money muſt be given | 
the ſame quantity of them. * 

XXIII. Before we leave this ſubject of mutuf Ke 
contracts, it may be proper to ſay ſomething concer 
ing ſome of the moſt uſual contracts of this ſort. Bu 
ing and ſelling is a very common and well-known co 
tract. But the writers upon natural juriſprudence do ni 
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em to have determined ſome of the queſtions ariſing 
pon it with ſufficient exactneſs. It may be aſked at 
hat time the contract of buying and ſelling is com- 
gete? But before we can anſwer this queſtion, it will 
x neceſſary for thoſe, who aſk it, to explane what they 
ean by the bargains being complete. The bargain 
ay be ſaid to be complete, either when the parties are 
ound, each to the other, to do what they have agreed 
pon; or when the property of the goods is actually 
ansferred to the buyer, and the property of the money 
o the ſeller. 
In the firſt ſenſe the bargain is complete, as ſoonas the 
arties have agreed upon the price: the ſeller has then 
preed, that he will part with ſuch a quantity of goods 
Wor ſo much money; and the buyer has then agreed, 
hat he will part with ſo much money for ſuch a 
MWuntity of goods. The buyer after this can juſtly 
ve the ſeller to deliver up the goods, and the ſeller 


'orth nc 
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y down the money. But if the matter reſts here, it 
only a promilory contract; the bargain is not ſo 


85 completed, as to have transferred what was the pro- 
of pri erty of either party to the other. They agreed, that 


ey would tranfer this or that; but they have not 
Ktually transferred it. The demand therefore is yet 
only upon the perſon, to force him to do what he had 
promiſed : there is no demand upon the thing, till the 
property is actually transferred. If then either the buyer 
Ir the ſeller was to die, before they had proceeded any 
arther, I do not fee, that the ſurvivor would have 
ny right over the goods or the money agreed for; 
or conſequently, that he would have any right to force 
be heir of the deceaſed to ſtand to the bargain. 
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n juſtly force the buyer to take the goods and to 
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before agreed that he would do, upon this conſidera- 
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To complete the bargain fo far, as to give each; 
right, not merely over the perſon, but in the thingy 
of the other; ſome acts or words are neceſſary denoting 
a mutual confent of cach to make an actual transfer of 
his property to the other. Such a transfer as this is 
ſufficiently expreſſed by the mutual dehvery of the 
goods and money. Or it may be expreſſed only by the 
delivery either of the geods or of the money on one part, 
and the acceptance of what is ſo delivered on the other 
part: becaule, as the ſeller, for inſtance, had agreed, 
that he would give the buyer property in ſuch or ſuch 
goods, in conſideration of ſo much money to be paidto 
himſelf ; it the buyer pays the money, the ſeller, by 
accepting it, muſt be underſtood to do what he bad 


tion. Delivery in part, or giving earneſt, has the ſame 
eſfect: it is deſigned on the buyers part to ſigniſy his 
will to make an actual transfer of his property in the 
money agreed upon; and the ſeller, by taking earn, 
15 underſtood to give his actual conſent to what he had 
before agreed to do, in conſideration of receiving pro- 
periy in the purchaſe- money. In the purchaſe of im- 
moveable goods, ſuch as houſes or lands, the ſeller, 
though he cannot deliver the whole thing purchaſed, 
may by a negative act ſignify his conſent to make an 
actual transfer of the property, which he had in ſuch 
goods. This negative act is his ſuffering the buyer, 
without interrupting him, to take poſſeſſion by ſettling 
in the houſe, or by cultivating the lands, or by ſetting 
either of them to tome cther perſon, and receiving the 
rents or profits. The thing purchaſed may indeed be 
delivered in part by a poſitive act; as in the {ale of 
lands hy delivering a clod or a turf, and in the fale 5 
N houlcs 
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each zMyſcs by delivering the key. The parties may like- 
things fic tranfer their property each to the other, in 
noting Moreable or immoveable goods, or in money, by 
nsfer rds either ſpoken or written; if inſtead of engaging 


words of future time, that they will transfer, they 
preſsly declare in words of preſent time, that they do 
asfer their property. Where ſuch words of preſent 
ne are made uſe of, the bargain does not reſt in a 
omiſe ; it does not merely give each a claim upon the 
ron of the other, but gives actual property in the 
ing itſelf. 

After the bargain of buying and ſclling is complete, 
poſe the thing ſold to remain in the ſellers poſſeſ- 
on, and whilſt it is ſo, to periſh, or to be any way 
t or damaged; it is farther enquired, whether the 
jer or the ſeller is to bear the loſs? Here again we 
e to conſider, what is meant by the bargains being 
mplete, that is, we are to conſider what fort of a 
gain it was, whether it was promiſory only, ſo that 
virtue of it the parties had each of them a right 
rely over the perſon of the other; or whether it was 
ch a bargain, as made an actual transfer of property 
am one to the other. 

In the former caſe, where the bargain reſts in a mu- 
al promiſe ; the goods are ſtill the property of the 
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e ſeller therefore muſt bear the loſs or damage; be- 
uſe naturally all the loſs or damage, which a thing 
lains, falls upon the owner of ir. The buyer agrees, 
a he will give ſuch a ſum of money for a houſe or 
lands; but before the property is transferred, the 
We is burnt down, or the ſea waſhes away the lands: 
(eller can then have no demand. upon him {or the 

money: 


ler, and the money is ſtill the property of the buyer: 
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money: the houſe and land were ſtill the property 
the ſeller ; and the loſs will naturally fall upon him. 
If indeed, either by delivery in part, or by the p 
words of the contract, the property of the goods y 
transferred to the buyer, and before he has full poſſ 
ſion of them, they periſh or are damaged; the loſs 
upon him, as being the owner of the goods, and 
upon the ſeller, in whoſe hands they happen to be. 
It is true, that af ſuch goods periſhed or were 
maged through the fault of the ſeller, then the by 
has a demand for an equivalent : but this demand : 
ſes from another principle to be explaned hereafter, ai 
not from the contract. | 
"Theſe particulars may be otherwiſe ſettled betwee 
the buyer and the ſeller by expreſs words. But it wou 
be endleſs to reckon up all the exceptions, or cone 
tions, which they may add to their bargain : all that 
can pretend to do 1s to ſhew what rights ariſe out 
the mere contract, where nothing elle! is agreed upc 
Only it is to be obſerved, that, where any expreſs cc 
ditions or exceptions are added by the conſent of 
parties, each of them is obliged, by his own conſe 
to comply with ſuch conditions or exceptions. | 
If I fell the fame goods twice, it may be a queſtion} 
which of the two purchaſers has a right to the good 
Here we are to enquire, what ſort of a bargain the f 
of the two was. If it was ſuch an one, as gave 
purchafer property in the goods, the ſecond barg 
will be void: becauſe, as the goods, at the time of i 
ſecond bargain, were not mine, I had no right to dl © 
poſe of them. But if the firſt bargain was promi 
only, ſo as to give the purchaſer a perſonal demand 


on me, but no property in the be; then the fect 
barg 
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rin, provided it was ſuch an one as gave property, 
1be ſo far valid, that the ſecond purchaſer will have 
ght to the goods: this ſecond bargain, though my 
mer promiſe had made it unlawful, is not void; 
ce, by the ſuppoſition, the goods were ſtill mine, or 
ad ſtill a right in them. In the mean time there is 

) reaſon for ſaying, that the validity of this ſecond 

grain will make void the firſt : the claim of the 

| purchaſer will ſtill continue what is was, a de- 

and upon my perſon to the value of the goods, 

n his paying me the ſum of money, which we had 

Freed upon. 

XXIV. Letting and renting is ſubject to nearly the Lettin 

ne rules with buying and ſelling : for theſe two con- =T . 
is are in all reſpects very like one another. The 
incipal difference between them is, that in letting and 
ming the owner or landlord ſells, and the occupier or 
nant buys, the uſe of the thing : whereas in buying 
d ſelling, the owner ſells, and the purchaſer buys, 
property in it. The conſideration, which is paid 
the property in one of theſe contracts, is called the 
ce: the conſideration, which is paid for the uſe in 

le other contract, is called the rent. 

When a man has purchaſed the property of a thing, 
the thing is loſt or damaged, he is to bear ſuch loſs 
damage. Suppoſe therefore, inſtead of purchaſing 
property of the thing, that he had only .purchaſed 

e uſe of it; then if the uſe of the thing is loſt or da- 
aged, the loſs or damage of the uſe ſeems naturally 
fall upon him, who is the owner of the uſe; that is, 
on the tenant z and not upon the landlord, who has 
red with the uſe, though he is {till owner of the 


ing. 
'Crot. ibid. XVIII. 


But 
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thing itſelf has ſuſtained; the loſs will naturally fall u 


to the others property. This ſeems to be clear in tho 
inſtances, where the damage done to the thing itſelf | 
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But this rule wants to be explaned, in order to x 
juſt the ſeveral claims of the owner and the hirer. I. 
uſe of a thing may be leſſened two ways. It may Wl 1 
leſſened, though the thing continues in the ſame co 


dition, as when it was hired; or it may be leſſened n, 


ſome damage, which makes the thing worſe in itſe 
than it was then. 

All loſſes in the uſe of the thing, which are of f 
firſt ſort, or which happen without any damage in t 
thing itſelf, naturally fall upon the hirer. Theſe 2 


| loſſes in the uſe only, which uſe he has made his owlfii*" © 


by purchaſing it. Suppoſe I hire a ſhop, which is mor 
ſituated for trade, at the time of hiring it, and conk wltiar 
quently is worth a large rent: but before the time, | 
which I hired it, is expired, the courſe of trade alters thin 
and my cuſtom becomes by that means much ware re 
than might reaſonably have been expected, at the t 
when I firſt entered upon the ſhop. In this caſet 
uſe of the thing is damaged, without any damage | 
the thing itſelf. Since therefore the thing is no wor ben 


the loſs cannot juſtly fall upon the owner of the thing lane 


it is the uſe only of the thing, which is leſſened, at 

this muſt naturally fall upon me, as the owner of 

uſe. | 
But if the uſe is leſſened by any damage, which or 


on the owner of the thing: becauſe as the damage pt 
marily affects the thing itſelf; there can be no juſt re 
fon given, why any one elſe, in particular why W | 
owner of the uſe, ſhould bear the loſs, which happen. 


ſuch, as to deſtroy the very exiſtence of it. + 
houk 
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ſe, and before the time, for which J hired it, is ex- 
ird, the houſe is burnt down. No one can imagine, 


3. 


I to 2 


er. II 

10 _ am naturally obliged ſtill to pay the rent of it. 
me c lie lands, and before the time, for which I hired 
ſeneg m, is expired, the ſea waſhes them away. This 


nt will naturally diſcharge me from the payment of 
at. But ſuppoſe that the fire, inſtead of burning the 
uſe down, had made it ſo ruinous, as to be uninha- . 
ble; or that the ſea, inſtead of waſhing away the 
nds, had overflowed them, and remained there, fo 
kt it could not be drained off again. There could be 
more reaſon for my payment of rent, upon this ſup- 
tian, than upon the former. Whatever damage af- 
ts the thing itſelf is naturally the loſs of the owner of 


in itſe 
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e alten thing : but if the hirer was ſtil] obliged to pay the 
h wor ne rent, after the thing is periſhed, or damaged, that 
che tine paid before; the owner would ſuffer no loſs at all, 


te whole of it would fall upon the purchaſer of the 
& The country, in which a man has hired land, 
ppens to be the feat of war: the enemy ſeizes upon 


caſet 
mage | 
7 worle 


e thing land, and keeps poſſeſſion of it; by which means 
ed, ue hirer of the land is hindered in his uſe of it. Here 
- of Ie land is loſt to the owner; the damage ſuſtained is 


mperly in the thing itſelf; ' and conſequently the pro- 


hich ti retor can demand no rent of the tenant : becauſe the 


fall un ant ought not to bear the loſs of another mans 
age property. But ſuppoſe the enemy, inſtead of ſeizing 
juſt reien the land, had foraged upon it, and carried away 
why ü grals or corn, that was growing there; this loſs 
happens not affect the thing itſelf, but the uſe of it only; 
in tho as it ought therefore to fall upon the tenant, he 


"itſelf | 
[ hire 
houk 


Me 0 ſtill obliged to pay rent. 
There 
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itſelf is worſe, yet he cannot expect any abatement 
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There is one exception to the rule, which ſub: 
the owner to the loſs, and not the hirer, where g 
uſe is made worſe, by the thing itſelf becoming war 
This exception is, when the thing is made worſethroyy 
the fault of the hirer. It would be unjuſt to make 
proprietor ſuffer for the neglect or fault of his te 
If a tenant hires land to ſow with corn, and impove 
iſhes that land by his bad management of it ; thoug 
the uſe of the land here becomes worſe, becauſe the la 


rent: becauſe it is not ſo much the fault of the land, 
his own fault, that it is in ſo bad a condition: it uc 
have been as good as it was, if he had taken ſuch c 
of it as he ought to have taken. 

The contract of letting and hiring, like that of buy 
ing and felling, is binding upon the perſons of the pal 
ties concerned in it, as ſoon as they have agreed upd 
the rent. But ſomething farther is requiſite to give onl 
of them a right to the money, and the other a righty 
the uſe. Delivery of the maney in- whole or in pai 
gives the owner of the. thing to be let a right to thi 
money; and upon his acceptance, as he knows updl 
what conſideration this payment is made, the hirer ha; 
a, right to the ufe of the thing. In this manner thi 
owner tacitly makes over the uſe. But he may like 
wiſe do it expreſsly by words of preſent time ith 
or written. | 

The bargain even as to fixing the rent may poſlibly 
be tacit on both ſides. As if I have hired a houſe a 
lands for ſome years, and after my term, for which 
at firſt hired them, is out, I continue to live in thf 
bouſe, or to occupy the lands; as both parties knew 


what conditions they had agreed upon before; ” 
| 1 
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i act of mine and from the owners giving me no 
urbance, the reaſonable and neceſſary preſumption is, 
hat we approve of the former conditions, and are ſtill 
ling to abide by them. | 


qhatever accident may happen to him, and diſable him 
rom labouting, he has a claim to his wages; provided 
& is willing, under ſuch inability, to do us all the ſer- 
nice that he can: becauſe what we purchaſed was his 
kbour for that time: whether therefore his labour 
vithin that time is little or much, it is all that we can 
dam: and when our claim is fatisfyed, it will be un- 
uſt to diminiſh his. But if we hire him to do any par- 
ticular work, and not merely for any certain time; what- 
mer diſables him from performing that work releaſes 
us from the obligation of paying his wages: becauſe 
be has no claim to them, unleſs he performs the work, 
br which he was hired. 

If I have hired out my labour for a particular pur- 
a pole, and the ſame labour may be profitable to more 
ll perfons, beſides the firſt hirer ; nothing hinders me 


WY Vice to them is worth without any abatement in the 
Wages agreed upon between me and the firſt hirer. 


zich the wages are due; and it is no damage to the 
ſt hirer that L can make an advantage of my labour, 
belides what I am to receive from him. I am hired 
o go a journey to do ſome particular buſineſs fer the 
berlon, who is to pay my wages: I can in the ſame 
knewY Jurney do buſineſs for others, without neglecting his: 
mY *hatever wages I am to receive from him, who firſt 
rot ibid, & XIX. 

| hired 


XXV. In letting and hiring of labour ; if we hire Letting 


te labour of a man in general for a certain time; _—_—_— 


from taking as much of thoſe other perſons as my ſer- 


Each of them has here the valuable conſideration, for 
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hired me, will be due to me, notwithſtanding the git 
which I accidentally make of others, who take this 
portunity of employing me : ſince my labour is nott 
leſs valuable to him for being ſerviceable to them, 
XXVI. The loan of goods, which cannot he uſed 
without being conſumed, ſuch as grain, wine, & 
and more eſpecially money, is a contract of muty; 
benefit, and plancly belongs, to that ſort of contrafts 
in which things are given for things to be given agi 
The latin expreſſion for lending things of this ſo 
(mutus dare) imports a mutual giving. In this reſpef 
it differs from (commodatum) a loan of ſuch goods 
as may be uſed without being conſumed : for a lo: 
of this latter fort is a beneficial contract only or 
one ſide; the uſe of the things is given by ont 
party, and nothing is given for it in return by the 
other party. "TIN 
It is to be obſcrved farther, that in ſuch things, at 
cannot be uſed without being confumed, the uſe can- 
not poſſibly be ſeparated from the property ; as it ma 
be in other things. One man may either by fret 
grant, as in a loan, or by purchaſe, as in letting 
and renting, have the uſe of houſes, or lands, ot 
cattle, or books, &c, whilſt another man has the 


of the things themſelves. But no uſe can be made ol 
grain, or wine, or money without diſpoſing of them: 
the grain muſt be ſold, or muſt be ſpent in the family,Wi not 
er muſt be ſown upon the land; the wine muſt be Groti 
conſumed in ſome ſuch manner; the money mult be 
laid out in purchaſing neceſſaries, or in ſome way © 
commerce. But whoever has a right thus to diſpoſe 


® Grotius ibid. F XX. XXI. c 18 
| 01 


t XIII. NATURAL LAW. 257 


of the chings themſelves muſt have property in them, 
There is therefore in things of this ſort no right of 
uſufruct ſeparable from property: but when a man 
ends them, he makes over the property in them to 
he borrower; ſince he, who grants the uſe, muſt 
rant the property at the ſame time, if there is no uſe 
kparable from property. | 

This might occaſion an enquiry, in what reſpect a 
gift differs from a loan, where the things given or lent 
xe ſuch; as will be conſumed in uſing ; ſince he, who 
kndsthem, grants the property of them to the borrower; 
ad he, who gives them, ſeems to grant no more. The 
liference between them is, that a gift is a grant of 
property, without any condition of making a return: 
but a loan is a grant of property under a condition, 
tat, either upon demand, or at a certain time limited, 
the property in an equivalent ſhall be returned. 

XXVII. * We may here enquire, whether it is un- Intereſt 
lyſul to take intereſt, or any valuable conſideration, and ws 
fr the loan of ſuch goods as are conſumed in their Principles 

| a „ do be de- 

ue, more particularly for the loan of money. I would fended. 
Not call the valuable conſideration, which is taken for 

the loan of money, by the name of uſury: becauſe 

this word has by common cuſtom been made to ſig- 

lly ſuch an exorbitant conſideration, as is oppreſſive 

nd unjuſt, I therefore chuſe to call it by the name of 

tereſt, which is a word of a milder ſignification, and 

las not by cuſtom been made odious. 

Grotius has mentioned three arguments, which are 
bmetimes uſed to ſhew, that intereſt is unlawful, or 
that it is contrary to the nature of the contract between 
te lender and the borrower, for the former to take 


" Grot. ibid. 
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any confideration upon account of money lent, beyond 
the payment of the principal money itſelf, Firſt it 
urged, that the nature of a loan, ſince it is a benefica 
act, will not allow us to take intereſt or any valuable 
conſideration for what we lend. — We might indee 
queſtion here, whether a loan of ſuch goods, as: 
conſumed in their uſe, is a beneficial contract, or not: 


CXII 


rent, C 
ſuch g 
ſuch a « 
The hz 
byfull) 
ſuch a. 
Now t. 


but to paſs this over, we may obſerve, that the agu: und it, 
ment here urged againſt taking intereſt for money lent, ¶ de con 
if it proved any thing at all, would prove too much und cor 
The loan of ſuch goods, as may be uſed without be ue of 
ing confumed, is a beneficial act; and if we will cone con 
clude from the nature of a loan, that to take any con thing 
ſideration for the uſe of money is unlawful, we muſtWſutev: 
for the ſame reaſon, conclude it to be unlawful to ta e 
any rent for the uſe of houſes or of land. In the mea beauſe 
time however, it muſt be allowed, that, when we Make t! 
take rent, the contract is changed from one of ſimpiyn"2ume 
to one of mutual benefit ; it is then no longer a loan, mlawfu 
it becomes letting and renting. But though it is thudſ"on 1 
changed from a gratuitous contract to one of mutuiſ deerati 
benefit; it does not follow, that it is changed hke wi A fee 
from a lawful to an unlawful one: the latter con Aking: 
tract, when it is made upon fair and equal terms, i ene 

in its own nature as lawful as the former. — It may tiles fr 
be urged in ſupport of this argument, that letting and Fo uſe 
renting, where the owner has made his bargain accofd-· die to t 
ingly, is indeed a lawful contract, and that he, wos his | 
has made ſuch a bargain, may lawfully require the Was had 
payment of rent : but that the loan of books or cart) Pon th 


or houſes or land is in itſelf a contract of ſimple bene Wan w. 
fit; and that he, who from the firſt, inſtead of letting, ul, Ho 


has lent any goods of this ſort, has no juſt claim dd Us ady; 
rent 
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(XII. 
ent, or to any valuable conſideration for the uſe of 


ch goods. He may, if he pleaſes, lawfully make 
{ich a contract at firſt, as will entitle him to rent: but 


fhe has originally lent his goods, he cannot afterwards 


fully demand any rent; becauſe. he cannot make 
ich a demand conſiſtently with his own agreement. 
Now this, it may he ſaid, is the caſe of money; we 
kd it, whenever we grant the uſe of it to another: 
the contract is therefore a loan from the beginning; 
nd conſequently we cannot, conſiſtently with the na- 
ure of our firſt bargain, require any intereſt or valua- 
tle conſideration afterwards. — But this concluſion has 
thing to ſupport it, beſides the ſcantineſs of language: 
whatever our bargain is in thus granting the uſe of 
money to another, we always indeed call it lending; 
beczuſe we have no other word to expreſs it by. Ta 
make the concluſion a juſt one, they, who urge the 
roument, ſhould ſhew, that in lending money it is 
nlawful from the beginning to agree with him, to 
mom we lend it, that he ſhall give us a valuable con- 
lderation for the uſe of it. 


A ſecond argument to prove the unlawfulneſs of 


king any intereſt or encreaſe for money lent, is; that 
Money is barren in its own nature; that no profit 
nes from it, without the labour and induſtry of him, 
Wo uſes it; and conſequently that this profit, being 
We to the labour, is the property of the borrower, 


8 his labour has produced it; and the lender, who 


las had no ſhare in the labour, can have no claim 
Won the profits ariſing from it. — This argument 
gun would prove too much, if it had any weight at 
ll. Houſes or arable land are profitleſs in themſelves : 


| ir advantages ariſing from them are produced by the 


+ labour 


= 
— 
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labour and induſtry of the occupier. And yet it is not 
deemed unjuſt, that the landlord, notwithſtanding he 
bears no part in the Jabour, ſhould receive rent from 
the tenant. The fact is, that as in the uſe of houſes g 
land, fo in the uſe of money, the profit is due part 


to the thing, and partly to the labour: becauſe as ti cannc 
thing would have produced no profit without labour; atitle 5 
ſo there could have been no labour, and therefore gin, 
profit of labour, without the thing. The conſequene bett) 0! 
of this is, that the perſon, who labours, and the pro * as 1 
prietor of the thing, have each of them a claim uponliſ"* fo 
the profits, which ariſe from the uſe of it. dim t. 
This anſwer will open the way to the third argu me 
ment againſt taking intereſt for the uſe of money, a ing 
will ſhew it in its full ſtrength. I might urge, when ade, t 
you lend me a certain ſum of money, that by granting s confi! 
me the uſe of it you grant me at the ſame time th brgain 
property of it; ſince the uſe of money and the pro" yo 
perty of it are inſeparable. If therefore you demand ldes th 
any encreaſe, when I pay you the principal ; you def rn o 
mand more than is due to you: what I received wal”? ea 
the property of ſuch a ſum of money ; I pay you td none / 
ſame ſum of money; and conſequently, having paid lave m 
you as much as I received, I have paid all, that you cary lands, 
fairly demand. You demand ſomething more than thy poyed 
principal, in conſideration of the uſe : but I reply This 
that the uſe and property are inſeparable : if therefor i b recei 
your property is returned, what right have you to any undat 
thing more? eſpecially if you conſider, that the proy Wain 
fir of it, being partly due to the thing and partly 0 lch Ir 
the labour of the uſer, muſt be due wholly to me Might | 
ſince you made me the proprietor by lending me tg feed ye 
money, and I was confeſſediy the uſer or occupier i n, 


This bmech 


XIII. 


-This argument would indeed be unanſwerable; if 
jou had not originally bargained for intereſt or encreaſe: 
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br fince by lending me the money all you do is to 
mke over the property of it to me for a certain time, 
cannot ſee, that this act conſidered by itſelf can 
title you to any thing more, than your own property 
pan, when that time is expired. Though the pro- 
erty of the money was mine only for a time, yet it 


ms as much mine, during that time, as if it had been 


nine for ever. If therefore you would ſecure your juſt 


dam to intereſt, you muſt take the matter higher; 


jou muſt from the beginning make your bargain ac- 
ardingly, and muſt ſhew, that a bargain originally 
made, to receive more than your principal in payment, 
sconſiſtent with juſtice. It will appear, that ſuch a 
bugain would be a juſt one, provided you can ſhew, 
at you parted with any valuable conſideration, be- 
des the principal money, in making over the pro- 
perty of it to me for any certain time: and this you 
may eaſily ſnew; becauſe in parting with the principal 
money you parted with all the gain, 'which you might 
lave made of it, during the time of its being in my 
lands, if, inſtead of lending it to me, you had em- 
poyed it yourſelf in trade or in huſbandry. 

This then is the ſoundation of your claim upon me 
b receive intereſt for the money lent me; or rather the 
oundation, upon which you are to juſtify making a 
bargain from the beginning to receive it. You claim 
ch intereſt in conſideration of the gain, which you 
night have made by uſing your money yourſelf. In- 
lecd your intereſt cannot fairly be equal to the higheſt 
gn, which you could have made: you muſt allow 
bmething for the uncertainty of this gain; it might 
R 3 by 


15 
ta 


Uſury 
why for- 
bidden by 
the Mo- 
jaic law, 


principal by my becoming unable to repay it : yo 
may in thele circumſtances juſtly expect to be paid forf 
ſuch hazard. And upon this account it is, that you 
may fairly expect higher intereſt, where your —_ 
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by accident have been leſs than you hoped for: and yo 
muſt allow ſomething for the trauble, which you nuf 
have been at in making ſuch advantage. When fron 
the uſual gain, which is to be made of ſuch a ſum of 
money, in trade or in huſbandry, you have deducted 
a fair allowance for the uncertainty of your expect 
tions, and a fair allowance likewiſe for the price of you 
labour; the remainder of the clear profits ariſing from 
the uſe of your money may be conſidered as due tg 
you beyond your principal. 

Something more than this may indeed be fairly 
claimed, where you run any hazard of loſing yout 


is bad, than where it is good. 


There is indeed one * in which intereſt may he: 
demanded for money lent, though it was no condition 


of the original loan; and that is, when the money i 
At that] 
time the borrowers property in the money ceaſes, and 
the lender may demand to be ſatisfyed for whatever 
damage, he ſuſtains by not having his property reſtored} 


not repayed at the time fixed for payment. 


to his | poſſeſſion at the time, that it ought to be. 


XXVIII. The authority of the law of Moſes ſcems 


to weigh the moſt of any thing with thoſe, who main- 
tain, that intereſt is unlawful. Grotius urges upon this 
head, that the matter of the law, which forbids uſury, 
though it may not be neceſſary, is certainly com- 
mendable ; and that, in this view, the law is binding 
upon chriſtians, who are obliged by the. goſpel, not 
only to obſerve the rules of ſtrict juſtice, but io 


comply 


[raelite 
zchriſt 
vſtently 
df any | 


Befo 


amiſs t. 
the bo 
tranſlat 
thy br 


thee ; 

ſtrange 
take t 
God, 

not g 
thy v1 
imply 
ſtrang 
to dec 
lieve | 


he 


: Yo 


ud for 
t you 
curity| 


ay bal 
dition] 
ey is 


that 


and 


tever 
tored 


eems 
nain- 
this 
ſury, 
"0M- 
ding 

not 
t to 


"ply 


ex, NATURAL LAW, 


omply likewiſe with all the moſt perfect and exalted : 
wes of moral duty. An iſraelite, ſays he, was allowed 
ndeed to take encreaſe of a ſtranger, but was for- 
iden to take it of his neighbours or brethren. Now 
he goſpel, as he goes on, has taught us to look 
on all mankind as our neighbours or brethren. From 
whence he concludes, that whatever moral duty one 
ſtaelite owed to another; the ſame duty is owing from 
; Chriſtian to all mankind : ſo that no chriſtian, con- 
vſtently with his religion, can take intereſt or encreaſe 
of any man for money lent. 

Before I examine this argument; it may not be 
amiſs to inform the engliſh reader, that a paſſage in 
the book of leviticus relating to uſury is wrongly 
tranſlated in our bibles. The paſlage is this — And it 
thy brother be waxed poor, and fallen in decay with 
thee ; then thou ſhalt relieve him, yea though be be a 
ſtranger or a ſojourner, that he may live with thee : 
take thou no uſury of him or encreaſe; but fear thy 
God, that thy brother may live with thee : thou ſhale 
not give him thy money upon uſury, nor lend him 
thy victuals for encreaſe. This paſſage at firſt ſight 
implys, that the iſraelites might not take encreaſe of a 
ſtranger or ſojourner; if he was grown poor or fallen 
to decay amongſt them: they are commanded to re- 
leve their brother, who was in ſuch diſtreſs; not only 
if he was an iſraelite; but though he was a ſtranger or 
a ſojourner, they were to take no uſury or encreaſe of 
him. But it is to be obſerved, that the words, yea 
ibough he be, are not in the original : and if we render 
the original literally it will be — Thou ſhale relieve 
him, a ſtranger or a ſojourner, that he may live with 

* Levit. XXV. 35. &c. 
thee, 


* 
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full; and inſtead of ſupplying it with the words yy 
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thee, — There is ſomething wanting to make the ſenſ 


though he be, it ſhould have been thus ſupplyed —] 
thy brother is waxen poor; and fallen to decay vit 
thee, then thou ſhalt help him, a ſtranger and: 
ſojourner ſpall help him, that he may live with thee 
In the common tranſlation it is plane, that a ſtrange 
or a ſojourner muſt be called the brother of an iſraelite; 
which is ſo unuſual in the other parts of the law 
Moſes, that this alone would be a ſufficient reaſon for 
concluding, that our tranſlators have miſſed the ſenſe 
of this paſſage. The intent of the law in this place 
ſeems to be, that all perſons, who lived under its ju- 
riſdiction, whether they were iſraelites or ſojourners, 
ſhould help a poor iſraelite. This precept is, in this 
reſpect, hke the fourth precept of the decalogue; it 


extends to all, who dwelled in the land. And we may! 
find a farther reaſon for preferring this ſenſe to the} 
ſenſe, which is expreſſed in our tranſlation, if we com- 
pare this paſſage with another, that we meet with in 
the book of deuteronomy. *? The law ſays there, — 
Thou ſhalt rot lend upon uſury to thy brother, uſury} 
of money, uſury of victuals, uſury of any thing, that 
is lent upon uſury : unto a ſtranger thou mayeſt lend | 
upon uſury, but unto thy brother thou ſhalt not lend 
upon uſury,—Here is a plane difference made between | 
thole, who are called brethren, and thoſe, who are | 
called ſtrangers. Nay we find, that the Iſraelites were | 
allowed to lend upon uſury to ſtrangers, though they | 
were forbidden to lend upon uſury to one another. | 


And fince, according to the common tranſlation of 
che paſſage cited trom leviticus, they were alike for- 
Deut. XXIII. 19, 20. 
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wdden to lend upon uſury either to their brethren or 
p ſtrangers, it is evident that our tranſlators muſt 
ve miſtaken the ſenſe of that paſſage; becauſe the 
ime law cannot expreſsly allow in one place what it 
apreſsly forbids in another. 

If then it appears, that the iſraelites were forbidden 
ond upon uſury to one another only, and were, 
thout exception allowed to take uſury of ſtrangers ; 
the conſequence will be, that there can be nothing mo- 
ally wrong in the practice itſelf : if there had, they 
would have been forbidden it in reſpect of foreigners, 


wrong in itſelf, is as much ſo, when practiſed towards 
me ſet of men, as when practiſed towards another ſet. 
But if this practice was not forbidden to the iſraelites 
won account of any viciouſneſs in it, then, notwith- 
ſtanding the perfect morality, which chriſtians are 
dliged to, we cannot conclude from this precept in 
the moſaic law, that it is unlawful for chriſtians to 
axe intereſt for money lent. 

In fact this precept ſeems, from the diſt inction made 
between iſraelites and ſtrangers, to be of a political ra- 
ther than of a moral nature : and no part of the mere- 
ly political law of Moſes is binding upon chriſtians, 
The circumſtances of the hebrew nation, and the mo- 
aic conſtitution of government will ſhew us upon what 
policy this law was founded. They were not original- 
ly a trading nation, and conſequently could make but 
lttle advantage by the uſe of money. And beſides, by 
lie moſaic conſtitution the land was equally divided 
between the ſeveral members of the community; and 
eſt this equality ſhould in proceſs of time be broken 
n upon, no perſon was allowed to purchaſe land in 
per- 


s well as in reſpect of one another: ſince what is 
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perpetuity ; whatever was bought, was to return again 
at the year of jubilee to the former owners. With the 
ſame view likewiſe, that the inheritance of one famil 
or tribe might not paſs into another, and the n. 
equality of land be deſtroyed by accumulation, heiref. 
ſes were commanded to marry within their own family 
or tribe. Since then we may collect from theſe inſtitu- 
tions, that the legiſlator intended to preſerve an equs- 


C. XIII 
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lity, and to prevent any one perſon or family from Her 
growing too rich; a plane reaſon appears, why uſury, (lic « 
eſpecially in a nation without trade, ſhould be peckl has bet 
bited. If it had been allowed of, thoſe, who paid it price ol 
muſt have been impoveriſhed ; and thoſe, who received 0 
it, though they were in ſome meaſure prevented from 
realizing their fortunes by purchaſes of lands in per- The 
petuity, would yet have grown more rich in propor- peeces | 
tion to their neighbours, than the law deſigned they] lem 
ſhould be. ef pur 
XXIX. There is another queſtion, which may ariſe] 1 man 
concerning a loan. If the value of money ſhould alter * 
between the time of borrowing and the time of pay- pay me 
ing, it may be aſked, whether the payment is to be le val 
made according to the value of the money at the time «ban 
of borrowing, or according to its value at the time of | nn 1 
paying. WM pieces 
Before we can anſwer this queſtion it muſt be made ink, 
a little more determinate, than it is in this manner of ng an 
ſtating it, Let us ſtate the queſtion thus. — Suppoſe ape 
J have lent a certain number of pieces of any particu- me 
lar denomination, and before the time of payment, pt 8 
thoſe pieces change in their price, or in their relative oa 
ec 


value, when compared with pieces of ſome other deno- 


mination; as ſuppoſe, for inſtance that I lend a hundred 
guineas, 


this is 
tis 
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guineas, which at the time of lending them are each of 
dem worth twenty two ſhillings ; but that, before the 
ine of payment, guineas are each of them worth no 
nore than twenty -one ſhillings ; would it be a ſuffici- 
at payment, if the borrower was to return, the ſame 
wmber of pieces of the ſame denomination, that is, to 
rturn me a hundred guineas again. 


Here it would be neceſſary to know, whether the in- 
maſic or the extrinſic value of the pieces in queſtion 
had been changed, ſo as to make this alteration in the 
rice of them. Certainly if their price had been altered 
ty a change in their intrinſic value, there would be no 
raſon to think it a ſufficient payment. 


The intrinſic value of guineas, or of any other 
nieces of money, can be made leſs only by making 
them of baſer metal, or by putting a leſs quantity 
of pure metal into them. Suppoſe then, that I lend 
1 man a hundred guineas of a purer ſort of metal; 
t ſeems to be ſelf-evident that, if before the time of 
payment the guineas have been lowered in their intrin- 
ſe value, by making them of baſer metal, he does not 
pay me what he borrowed by returning a hundred gui- 
neas made of this baſer metal. I lend a man a hundred 
pieces of gold, which are called guineas : no one could 
link, that he would make a full payment by return- 
ing an equal number of pieces of braſs of the ſame 
hape and ſtamp. And it would be as planely no full 
payment, it the pieces returned were a mixed metal of 
half gold and half braſs : for what I lent was all gold, 
nd what I receive is but half gold. You might ſay 
Indeed that theſe are counters and not guineas. But 
is is not the true reaſon, why I am not fully paid. 
lt is not the denomination, which gives the value to 
money, 
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money, but its weight and fineneſs. The payment 
ſhort, not becauſe what I lent were called guineas, ay 
what I receive are called counters; but becauſe ths 
weight and fineneſs of what J receive is not the ſans 
with the weight and fineneſs of what I lent. 

The ſecond way of debaſing the coin is by making 
a greater number of pieces of the ſame denomination 
out of the ſame weight of pure metal. Thus if a pound 
of gold makes forty guineas, and I lend forty ſug 
guineas ; 1t would be a ſhort payment, if I was tor 
ceive only forty guineas of ſuch a ſize, that three 
ſcore of them would weigh no more than a: pound 
In this rate of payment, the number, and the den 
mination, and the fineneſs both of the pieces that! 
lend, and of the pieces that I receive, would be tix 
ſame ; and yet I ſhould receive but two thirds of m 
debt: becauſe the weight of theſe forty guineas is ci. 
ly two thirds of the weight of what I lent. 

In reckoning money we are apt, where the denomi- 
nation and number 1s the ſame, to. conſider the value 
as the ſame too; without conſidering that the way 0 
eſtimating the quantity of money by the number of 
pieces 15 quite accidental. This way of reckoning pro- 
ceeds upon a ſuppoſition, that all pieces of a certain 
denomination with ſuch a certain ſtamp upon them, 
have a certain degree of fineneſs and a certain weight. 
Upon this ſuppoſition, counting the number of pieces, 
comes to the ſame in the end as weighing them. But 
whenever this ſuppoſition has been taken away by keep- 
ing the denomination or ſtamp and changing the finenels 
or the weight of the pieces; thoſe, who are not forced 
to do otherwiſe by poſitive laws, will take the mone) 


by tale no longer; but will adjuſt its fineneſs and el 
timate 
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ate its weight, in order to determine the quantity of 
ure metal that they receive. 

| Where the intrinſic value of the pieces is the ſame, 
eir extrinſic value in compariſon of any other pieces, 
x of ſhillings for inſtance, may be altered, either firſt 
ly debaſing the metal, out of which thoſe ſhillings are 
made ; or ſecondly, by leſſening their weight without 
tbaſing the metal; or thirdly, by the accidental va- 
rations in the quantity of ſilver and gold, that are cur- 
rent, But naturally theſe alterations in the extrinſic va- 
be of gold, or of guineas made of gold, are of no ac- 
qunt : becauſe naturally gold is lent as gold, without 
"i reference to ſilver. It is only civil inſtitution, which 
as given it this reference, by conſidering all the 
arent coin of a nation, as if it was of the ſame ſpe- 
tes; by conſidering for inſtance ſhillings as parts of 
zguinea, and halfpence as parts of a ſhilling, without 
rozrding the difference of the metal, that theſe ſeveral 
wins are made of. But naturally, if I lend a hundred 
euineas, each of which, in reference to ſilver, is then 
worth twenty two ſhillings, and am to be paid again, 
when, in the ſame reference, each is worth no more 
than twenty one ſhillings; I ſhall be fully paid, it a 
hundred guineas are returned me. The gold that paſ- 
ks between me and the borower is to be eſtimated on- 
ly by its weight and fineneſs; and not by its value in 


Pro: 
ertain 


them, 


git compariſon with filver, any more than by its value in 
** compariſon with any thing elſe. It would be readily ſeen 

"i to be a very ſtrange queſtion, ſuppoſing I was to lend a 
"Y guinea, when it would buy five buſhels of wheat, and was 


= to be paid again, when it would only buy four, whe- 
= ther a guinea would be full payment? And it is in the 


ge KL of the thing as ſtrange a queſtion, ſuppoſing I 
7 lend 


mate 


269 


270 


INSTITUTES OF 51 
lend a guinea, when it would buy me twenty two f 
ces of ſilver, and am to be paid again, when it woll 


XIII. 
er it 


woe 0 
only buy twenty. one ſuch pieces, whether this is fil | 1 val 
payment? What has made us fee the ſtrangeneſs of ] This 
former queſtion more readily than of the latter is, tu ning 


guineas and wheat are conſidered by us as different ſpe 
cies of things ; ſo that in eſtimating the value of 
one we do it without any neceſſary or cuſtomary ref 
rence to the other. But guineas and ſhillings in a na 
tion, Where both of them are current coin, are locke 
upon as things of the ſame ſpecies, and as differing on 
ly as a part differs from the whole: by which m 
we are led to eſtimate the value of the one by the prof 
portion, which it bears to the value of the other. Sur 
poſe I lend two pounds and a half of gold in bullion 
which compared with ſilver is at that time worth tuq 
thouſand two hundred ſhillings : it would I imagine b 
thought full pay ment, if I received two pounds and 
half of bullion again; though perhaps at the time oſ 
payment it might be worth no more in ſilver than twal 
thouſand one hundred ſhillings. For the natural rule 
is, that in ſuch things as are eſtimated by number, 
weight, or meaſure, it is a full payment, if we return} 
the ſame ſpecies in equal number, weight, or meaſure.| ; 
The coming theſe two pounds and a half of bullion in- 
to a hundred guineas, before I lend it, would make no 
real difference in the two caſes : for all that is done by 
coining is to denote by a certain ſtamp upon each piece, 
into which the bullion is divided, what is the weight of} 
that piece. Coining the bullion might indeed make ſuch 
an imaginary difference, as has occaſioned all the diffi-| 
culty in this queſtion : the bullion being then changed | 


into gold-coin, we might by that means be led to con- 
ſider ? 


nd diff 
kept 1 
like tO 
knomir 
b whel 
he ſeve 
Engl 
killings 
ky, WI 
this f 
n ima 
lillinge 
noni 
ach pl 
ken fi 
elf th 
And it 
noney, 
here w 
n the f 
Inderſt 
10 ſuch 

As 
a cot 

n all! 
comme 
lion n 
minati 


(Al. NATURAL LAW, 


er it as of the ſame ſpecies with ſilver-coin, and to 
woe of its value, not by its weight, but by its rela- 
ie value in compariſon with ſilver- coin. 

This reference of gold- coin to ſilver- coin in deter- 
zining its value, as if they were of the ſame ſpecies, 
od differed from one another only as greater and leſs, 
kept up in civil reckonings by referring both of them 
ike to ſome common and ſettled denomination : which 
nomination is ſo far imaginary, that it is quite acciden- 
WI #hether there are any pieces coined, which anſwer to 

te ſeveral terms of ſuch denomination, or not. Thus 
England our civil way of numeration is by pounds, 
killings, and pence. All our coin in reckoning mo- 
x7, whether it is gold or ſilver or copper, is referred 
ythis ſtanding denomination; which is in itſelf only 
n imaginary one. There are indeed ſuch pieces as 
tilings, which anſwer to one term in this common 
knoraination : but it is quite accidental, that there are 
ich pieces: this term in the denomination was not 
ken from the coin, which is called a ſhilling, but was 
ef the occaſion that fuch pieces ſhould be coined. 
Ind it is plane, that this term might, in reckoning 
noney, be as readily made uſe of, as it is now, though 
re. dere was no ſuch coin as a ſhilling ; fince another term 
n m. the ſame denomination, the term of pounds, is well 
e no inderſtood, and eaſily applyed; though there is in fact 

| 0 ſuch coin as a pound. | 
CC" As far as the civil law, for the ſake of making all 
it off de coin, that is in a nation, circulate alike, requires it 
fuck n all loans and all payments to be reduced to ſuch a 
liff. Nam mon ſtanding denomination, the ſtate of the que- 
ed bon now before us would be changed, and the Ueter- 
con” rination upon it muſt be changed accordingly. If 1 
lend 
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if the borrower was to return me no more than a hun 
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lend a man a hundred guineas, when the value of exc 

guinea is one pound two ſhillings; the ſum; that I lene by ſuc 
is not to be called a hundred guineas, for guinea is dal wa 
term in the national way of reckoning ; it muſt be ci nc to 
led one hundred and ten pounds. Here if it be aſked nieces 
whether a hundred guineas, when each is reduced in like 
the value of one pound one ſhilling would pay mee cal 
the anſwer will be clear; if we conſider what ſum ail xe len 


cording to the national way of reckoning money 
hundred ſuch guineas would make. They would mal 
no more than one hundred and five pounds: And wg 
cannot well imagine, that one hundred and five pound 
paid will be a full payment for one hundred and te 


We may put this queſtion in a inſtance, when 
perhaps the matter will appear clearer, I lend a hun 
dred crowns ; and each crown, at the time of lending 
them, is valued by the law at five ſhillings ; by which 
I do not mean that it is worth five ſuch pieces as wi 
call -ſhillings, but that it 1s conſidered, in reckoning 
money, as the fourth part of a pound on one hand, of 
as equal to ſixty pence on the other hand. Before tn} 
time of payment, the law reduces theſe pieces in theiſ 
value, and reckons each to be worth no more than foul 
ſhillings, that is, to be the fifth part of a pound of 
equal to forty cight pence. Would it be a full payment 


dred ſuch pieces? If there is any doubt about the trud 
anſwer to this queſtion, inſtead of calling them crowns 
call them five ſhilling pieces, when they are lent, and foul 
ſhilling pieces, when they are paid: and then, I ſuppoſe 
it will be plane, that four hundred ſhillings paid is not al 
equivalent for five hundred ſhillings lent, 


Now 
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Now if this be the caſe, when the pieces are called 
by ſuch names, as expreſs their value in the natio- 
ral way of reckoning; it muſt be the ſame, when we 
xe to count our money in that way, though the ſame 
pieces ſhould have ſome other technical name. Thus if, 
n like manner, inſtead of calling the pieces guineas, 
we call them one-pound-two-ſhilling pieces, when they 
xe lent, and one-pound-one-ſhilling pieces, when they 
xe paid; it is evident, that a hundred of the latter is 
mak not a full payment for a hundred of the former. 
nd will Upon the whole, where gold-coin is eſtimated by 
ound is intrinſic value; no change is made in the value of 
nd tet but by a change in its weight and fineneſs: and 
onſequently, whatever quantity we borrow, a full 
payment is made, where the ſame quantity in weight 
ad fineneſs is returned. But where in eſtimating it, 
we refer it to any extrinſic ſtandard, the value of it is 
tanged, by a change in compariſon with this ſtandard, 
tough its weight and fineneſs ſhould continue the 
ame: and conſequently, when we borrow any ſum of 
t computed by this ſtandard, the payment will not be 
full one, unleſs the ſum returned, when computed by 
le fame ſtandard, is equal to the ſum borrowed. 
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yen ite owner knows it; or when they are out of all dan- 
a hun ar or hazard, and the enſurer knows it. There can be 
he 1 0 contract of any particular fort, where there is no 
TOWN Matter of ſuch contract: and the matter of enſurance 
nd fou 2 poſſible. but uncertain loſs, againſt which the en- 
pose luer undertakes to indemnify the owner: he engages 
not Uilierefore for nothing, unleſs there may be a loſs, and 


Now Cet ibid. S XXII. 


5 unleſs 


XXX. »A contract of inſurance is void; if it is Nature of 
made, either when the goods enſured are periſhed, and enturance, 
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unleſs that Joſs is uncertain. But if the ſhip for in. 
ſtance, which the owner enſures, is loſt at the time of} 


enſurance, and he knows it; there is no uncertainty in WW Th 
the loſs, becauſe it has been ſuffered already: or the 
the ſhip is ſafely arrived in port, and the inſurer knows Ml fircrs 
it, there is no loſs poſſible. Indeed ſuch a contract un, 
would be void upon account of the inequality of it Jl thoſe | 
The enſurer engages his work, in conſideration of ſuch i XX 
a price as his labour would be worth, if he could pre. beſe 
ſerve the goods in the hazard, which they run: but ii ©ibec 
the goods are actually periſhed already, he engages 2 flgn 
2 leſs conſideration than his labour would be worth i worth 
becauſe in theſe circumſtances his labour would be Aung 
worth the whole of theſe goods: if therefore he enſu brotiu 
for leſs than the whole value of the goods, he has noi Lore 
his equivalent. On the other hand; if the goods arg" 3 
lately arrived in port, and the enſurer knows this, but ntrac 
the owner does not know it; the owner, if he prof” veſſ 
miſes any thing at all, promiſes more than the end j buy 
furers labour would be worth to preſerve his good ters 
in ſuch circumſtances ; and conſequently the ownet ing; | 
does not receive an equivalent for the price, that ig mace, 
gives. 0 Vateri; 
The work or labour of the enſurer, which 1 have aly di 
been ſpeaking of, is only a ſuppoſed work or labour ed P. 
for in moſt contracts of enſurance, he does not labour Materl; 
nor ever intends it. But the form of the contract ſeem} o mac 
to ſuppoſe that he does — What will you give met le, V 
enſure your houſe from fire? that is, what will you giv als ; 
me to make you ſure, that your houſe. ſhall not ometin 
burnt ? The making you ſure, that ſuch an acciden um 
ſhall not happen, implys, that I will take care to pte Pon © 
vent it, and that, if it is not prevented, you ſhall d, * Gro 


upd! 
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ypon the loſs as owing to my neglect, and upon that 


count ſhall require me to make it good. 
The neceſſary equality is preſerved in this contract, 


ty in 
2 p {the owner gives no more, and no leſs, than the en- 
nous frers labour, conſidering the hazard, which the goods 


wn, would be worth, ſuppoſing him able to preſerve 
thoſe goods from damages. 

XXXI. In many inſtances we find two or more of 
theſe ſimple contracts, which have been already de- 
fribed, united into one act. Thus if I knowingly and 
leſignedly give a man more for his goods than they are 
worth ; this is partly a gift, and partly buying and 
fling. This is one of the inſtances made uſe of by 
Crotius for explaning mixed acts: and perhaps it is 
nore properly called a mixed act than a mixed con- 
tact ; becauſe that part of it, which is a gift, is no 
tntract, If 1 bargain with a workman to make rings 
er veſſels for me out of his own metal; this is part- 
buying his goods, and partly hiring his labour. Some 
Witers indeed conſider this as merely buying and ſel- 
ing; becauſe if I had bought the rings or veſſels ready 
made, I muſt have paid in the purchaſe both for the 
WJ naterials and for the workmanſhip. And certainly the 
ay difference is, that in this contract the labour is va- 


abour 


labour daterials; whereas in buying ſuch rings or veſſels rea- 
T ſeem y made, we uſually purchaſe the thing in its preſent 


late, without making a ſeparate eſtimation of the ma- 


e mel 
trials and workmanſhip. The contract of enſurance is 
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ilum of money to a merchant for a certain premium, 
on condition, that, if ſuch merchants ſhip returns 


| Grotius ibid. $ V. "Ee 
| 8 2 ſafe, 
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led particularly, and is conſidered ſeparately from the 


bmetimes mixed with a loan: as when a perſon lends 
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ſafe, he ſhall receive his principal again, but ſhall loſe C. X 

his principal, if the ſhip is loſt, This is called bottom. Ml portio 

ry. As he lends the principal money for a premium goods 

is a loan with intereſt ; and as his receiving ſuch prin. proba! 

cipal again depends upon what may happen to the ſhip, de gc 

it is enſurance. vill b 

Gain and XXXII. In partnerſhips of trade; goods, or money, i dere 
— or labour under which J include ſkill or management, ve th 
in partner- are by the conſent of their reſpective owners united in- deim, 
ſhip. to one common ſtock. Each partner has in view a be. ivour 
nefit to be received, for a benefit which he gives. Te ſuc 
ſeparate ſtock of any of the partners alone might bedr gal 

too ſmall to trade with, in the manner propoſed; o ven 

the nature of the undertaking may require not on As 

more goods or more money, than any one of them ech, 

could ſupply, but more labour or more ſkill, than an k con 

one of them is equal to. The gain ariſing from the co 
common ſtock of goods or money is the price obtained de ot! 

for the uſe of thoſe goods or money; and the gain ati che 

mg from their joynt labour is the wages obtained for the lat 

ſuch labour. the wh 

If we conſider the gain in this view, it is eaſy to de- bock, 

termine what proportion of it each partner ought tore- dam 

ceive. In whatever proportion the uſe of one partners MW Propot 

goods is more valuable than the uſe of the other part · ¶ it, 

ners goods, ſo much more of the gain belongs to the Pro 
former, than to the latter. I do not mean, that in div- te far 

ding the gain any regard is to be had to the particular portior 

ſhare of it, which aroſe accidentally from the goods Fards 
contributed by this or that partner ; but that after the WM! Thi 

goods are united in a joynt ſtock by agreement, each I Par 

partner has a claim to the gain ariſing from it, in pro- * | 

# Grotius ibid. & XXIV. | 4 . 


portion 


XII. NATURAL LAW, 


portion to what was the probable value of the uſe of his 
goods, if he had traded with them ſeparately. And as the 
probable value of the uſe is in proportion to the value of 
the goods themſelves ; each partners claim upon the gain 
will be in the ſame proportion. In like manner, where 
there is a joynt labour, ſince the profits ariſing from it 
xe the wages of that joynt labour, each partner has a 
caim, not to that particular part of the gain, which his 
kbour earned, for then it would be no partnerſhip, but 
o ſuch a comparative ſhare out of the common wages 
or gain, as is proportional to the value of his labour, 
when compared with the labour of the other. 

As the gain of each partner, ſo likewiſe the loſs of 
ach, ought to be proportionable to the value of what 
te contributes. As much as the goods, which one part- 
rer contributes, exceed in their value the goods, which 
the other contributes; ſo much greater is the claim 
of the former upon the joynt ſtock, than the claim of 
the latter. Since therefore their reſpective claims, upon 
tne whole ſtock, are in proportion to the ſhare of that 
Rock, which came originally from each of them; their 
Caim upon each part of the whole muſt be in the ſame 
proportion. And conſequently, if any part of the ſtock 
loſt, each partner, having a claim upon ſuch part loſt 
n proportion to his original ſhare, loſes a claim in 
tie ſame proportion, that is, the loſs of each is in pro- 
portion to the original ſhare, which he contributed to- 
wards the common ſtock. 

This then is the rule for adjuſting the gain and loſs 
in partnerſhips, where no expreſs agreement has been 
made to the contrary. Each partner is to receive ſuch 
a ſhare of the gain, or to bear ſuch a ſhare of the loſs, 
as has the ſame proportion to what any other of the 

22 Partners 
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partners receives or bears, that the ſhare contributed hy 
the former has to the ſhare contributed by the latter 
The intereſt or claim of each upon the whole ſtock i 
in this proportion: and conſequently the intereſt or 
claim of each in the encreaſe or decreaſe of it, in any 
part added to it, by way of gain, or in any part tak: 
from it, by way of loſs, ought to be in the ſame pte 
portion. 


Partner- XXXIII. If the parties agree, that one of them ſha 
wr pang have a ſhare in the gain, but ſhall bear no ſhare in th 
rance, loſs; the contract is a mixed one: it is partly partner 

ſhip, and partly enſurance. As they are all of them 
have a ſhare in the gain, it is partnerſhip : but he o 
they, who are to bear all the loſs, enſure the princi 


ſtock of him, who is to bear none of it. 


To adjuſt the ſhares, which each party in ſuch 
mixed contract is to receive in the gain, we are to cor 
ſider what it is worth to enſure his principal, who is nc 
ſubje& to any loſs. And when the value of ſuch enſu 
rance is deducted from the whole gain, and aſſignedt 
thoſe, who were to have born all the loſs, if there ha 
been any; the remaining gain is to be divided in pr. 
portion to each partys ſhare in the capital ſtock, 


Contract XXXIV. It is generally maintained to be contr: 
Ow to the nature of partnerſhips, that, where a capital ſtod 
bearing is made by mutual conſent, the parties ſo forming a d 
rhe who's Pital ſtock ſhould agree, that one of them ſhould ha 
out ny all the gain, and the other bear all the loſs. And ce 
9 S tainly ſuch an agreement is contrary to the nature 
| partnerſhip ; if we define partnerſhip to be a contra 
5 which gives the parties a common claim to the jo) 


lock ; becaufe where they have a common claim t 
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the ſtock, they muſt in conſequence have a common 
caim to the gain ariſing from it; and to the loſſes ſuſ- 
ined in it. 

But ſuch an agreement, though it may be inconſi- 
tent with the nature of partnerſhip, is not inconſiſtent 
with the law of common juſtice. A man wants five 
hundred pounds capital ſtock to enter upon a certain 
branch of trade; he has only three hundred pounds of 
his own. TI agree to let him have two hundred pounds 
to make up his capital; upon condition, that he ſhal! 
have all the advantage ariſing from the whole, that, if 
he ſaves the whole capital, my money ſhall be returned, 
but that, if any part of it is loſt, I will bear the loſs, as 
far as the two hundred pounds which I have advanced. 
There can, I think, be no queſtion, whether the-law 
of nature would allow of ſuch an act of humanity as 
this. You may ſay, that ſuch an agreement is contra- 
ry to the law of partnerſhip. I grant it is, and there- 
fore am ſatisfyed, that it ſhould not be called a partner- 
ſhip. I only inſiſt, that the agreement is not contrary 
to the law of nature, and leave it to you to call it by 
what name you pleaſe. Perhaps you may have no 
name for it; but a contract is not the more unlawful 
lor wanting a name. 

XXXV. In partnerſhip, where work is contributed 
en one ſide, and money on the other ; the partner, from 


only of the money, or the property of it. 

If he contributes only the uſe of it, and ſtill keeps 
his property in the principal, ſo that the joint ſtock is 
to be conſidered as made up of the labour of one part- 
ner and of the uſe of the others money; it is plane, 


t Orot. ibid. 
8 4. ä that, 
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money 

| : how com- 
whom the money comes, may contribute either the uſe pared in 
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ſhip. 
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that, ſuppoſing the principal to be ſafe, it belongs to 


XIII. 
gtribul 


him, and that, ſuppoſing it to be loſt, he alone is to es of 
bear ſuch loſs. The other partner, who contributes Wd the 
work, ſince, as the caſe is put, he had no claim to the Ne valu 
principal money, or to any part of it, cannot be obliged Wi; thi 
to make good any part of that loſs, or to bear any ſhare ¶ Ine pre 
in it. XXX 
But if he contributes the property of his money, ſo s, 
that the joynt ſtock, upon which each of them has a ved 
common claim, is made up of his principal money and mn. 


of the others labour; then the partner, who labours, N ion v 
has a claim upon the principal money itſelf : and con- 
ſequently, whenever the partnerſhip is diſſolved, if the im th 
principal money or any part of it is ſafe, he ought to Ne up 
have a ſhare in it; and if the principal is loſt, he is a ey diſt 
ſufferer by loſing ſuch ſhare. The 
In the former caſe, where he, from whom the mo- on o 
ney comes, {till keeps his property in it, and has aright lis b 
to the whole principal, you may aſk what it is, which 
he contributes? But the anſwer is obvious. He contri- Wi both 
butes the uſe of his money, that is, he contributes the il of 
clear gain, which he might probably have made of it il not 
himſelf. This however is not all. He contributes be- e av 
ſides this the hazard of his principal; becauſe if the e con 
whole, or any part of it ſhould be loſt, the loſs is his. 
In order therefore to adjuſt the ſhare, which each part- ¶ Ano 
ner ought to have in the gain, if there is any; you are 
to value the work of one, and the uſe and hazard of the etforr 
others money: and in proportion to the value contri- {Wrnefit 
buted by each of them, upon ſuch an eſtimate, their I" to d 
reſpective gains are to be ſettled. 8 the 
In the other caſe, where he, from whom the money {Wei 

comes, contributes the property of it, and the other Mace; 
con- 
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ntributes his labour; in adjuſting their reſpective 

res of the gain, you are to value the money of one 

| the labour of the other. And when the compara- 

e values of what each has contributed are thus ſet- 

; their reſpective ſhares in the gain are to be in the 

me proportion. 

XXXVI. It is plane from what has been ſaid of con- Contracts 
nts, that the obligation ariſing from them may be hom dif- 


ſolved. 


ſolved by the conſent of the parties concerned in 
km, The ſame mutual conſent, by which the obli- 
on was originally produced, can deſtroy it again» 
out any injuſtice to either party: ſince, whatever 


im the contract gave them, each of them agrees to 
t to Nee up that claim; whenever by ſuch mutual conſent 
is a Her diſſolve that contract. 

The obligation however does not ceaſe by any decla- 
mo- ron of one of the parties alone, that he will not ſtand 
ight WW tis bargain ; unleſs the other agrees to releaſe him: 
hich WW obligation, which was produced by the concurrence 
atri- both their wills, cannot be deſtroyed again by the 
the il of only one of them: he who declares, that he 


ill not ſtand by his bargain, cannot by ſo doing juſtly 
ke away the right, which the other had acquired by 
e contract; unleſs the other conſents to part with that 


his. Wot, 
art- Another way, in which the obligation of a contract 
| are Wiles in reſpect of one of the parties, is by the non- 
the {Wtlormance of the other. In all contracts of mutual 
tri- enefit, whatever obligation one party is under to give 
heir r to do it, is undertaken upon condition of his receiv- 
8 the equivalent agreed upon. If therefore he fails of 
ney Wing ſuch equivalent by the others non-perform- 
ther ce; the condition fails, upon which he conſented to 
on- 


be 


be obliged ; and conſequently he ceaſes to be und 


partners conſented to form a joynt ſtock, and to gin 
each other, by mutual conſent, a common claim upe 


INSTITUTES OF 


10 


any obligation, 

But it may perhaps be worth our while to be a lit! 
more particular in confidering the ſeveral ways | 
which partnerſhips are diſſolved. 

Firſt, partnerſhips are diſſolved by the mutual c 
ſent of the parties concerned in them : for as in ; 
other contracts, ſo in theſe, an obligation ariſing fro 
their mutual conſent may be deſtroyed by the fam 
cauſe, that produced it. 

Secondly, they are diſſolved by the accompliſhme 
of the buſineſs, for which they were formed. If u 


it, only for a certain purpoſe ; this purpoſe limits the 
conſent ; and in conſequence it limits the obligatio 
ariſing from that conſent. Whenever therefore th 
purpoſes are brought about, which led them thus tf 
joyn together, the obligation of continuing fo conne 
Qed is at an end. 

Thirdly, partnerſhips, if they were formed only fol 
a certain time, ceaſe at the expiration of that tim 
The partners, in their original agreement, limited thei 
obligation to one another, and the mutual claims, whicl 
each has upon the things of the other; and by fo de 
ing, by conſenting to ſtand thus obliged for a certal 
time, they planely ſhewed, that it was not their de 


ſign, or that they did not conſent to be obliged al 
longer. ſnare 

The renunciation of one partner, without the c Mon 
ſent of the other, when the purpoſe of the partnerſhil X 
is not accompliſhed, or when there either was no tim Chan 


limited, or that time is not expired, is not ſuffice" 
@ | 
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aun nature be deſtroyed, but by the ſame cauſe, that 
roduced it: an obligation ariſing from the concur- 
rnce of the wills of two or more perſons cannot be ſet 
ide by the ſingle will of one of them. Indeed the 
artner, who renounces, has it in his power to make 
t impoſſible by his perverſeneſs for the partnerſhip to 


xartnerſhip is in force and will obtain its effect. The 
only way in which it can obtain its effect, in theſe 
arcumſtances, is by giving the other partner a right 
vo ſatisfaction for any damage, which may follow from 
ſuch a breach of contract. 

Neither does the death of one of the partners na- 
rally diſſolve the partnerſhip, as far as goods or 
money are concerned. The goods or money of the 
deceaſed, which were part of the common ſtock, were 
ſubje&t to the claim of the ſurvivor : and the heir can 
rective them in no other condition, than what his an- 
ſtor left them in: he can receive them only as part 


ſpect of labour indeed the caſe would be otherwiſe. 
Labour is a perſonal act, and conſequently the obliga- 
on to perform it, being merely perſonal, cannot de- 
ſend to the heir. Upon this account, as moſt contracts 
of partnerſhip are ſo mixed, that labour, or ſome per- 


ſhare in them, it is moſt uſual for partnerſhips to ceaſe 
upon the death of one of the partners. 


chance, ſuch as Wagers or gaming of any ſort, as 


parnerſhi ps © 


on: but ſtill, though he has a natural power to do 
this, he has no right to da it ; the obligation of the 


of ſuch common ſtock, ſubje& to ſuch claim. In re- 


onal act of induſtry, knowledge, or fidelity have a 


XXXVII. I have already ſpoken of all contracts of Contrafs 


p diſſolve the partnerſhip. No obligation can in its | 


of chance, 

their na- 

— and 
bliga- 


2 
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partnerſhips z and ſuch they undoubtedly are, thong 
not partnerſhips for trade. 

To preſerve an equality in wagers, if the ſtakes - 
equal on each ſide, the knowledge, which each part 
has of the uncertain event, that the wager is laid upon 
ought to be equal. Each, by what he ſtakes, py 
an equal intereſt in right to the common ſtock, whid 
conſiſts of their joynt ſtakes. The chance, which exc 
of them has of winning that whole ſtock, is their re 
ſpective intereſts in fact. But if their intereſts in righ 
are equal; as they are, where they ſtake equal ſums, i 
is unjuſt, that their intereſts in fact ſhould be unequal 
And their claims in fact will be unequal, if one © 

them knows, which way the event had fallen out 

where they lay upon a paſt event, or which way it wil 
fall out, where they lay upon a future one; whilſt the 
other in the mean time 1s ignorant of the matter 
and looks upon the event as uncertain. 

In games, that depend upon ſkill or upon ſtrength 
whatever advantage one of the parties has in point ol 
{kill or ſtrength above the other, ſo much he ought 
to ſtake more in proportion than the other ſtakes, The 
intereſt, which he has in fact in the common ſtock 
made wp of both their ſtakes, exceeds the others in 
tereſt in it, in the ſame proportion, that his ſkill or 
ſtrength exceeds the ſkill or ſtrength of his antagoniſt. 


And the intereſt, which in right he has in the ſame} What þ 
ſtock, is in like manner proportionable to his ſtake, | Tas dr 
when compared with the others ſtake. If therefore his b anc 
ſtake exceeds the ſtake of his antagoniſt, juſt as much er wh 
as his ſkill or ſtrength exceeds the {kill or ſtrength} ag 


of his antagoniſt, their intereſt in fact will be reſpe- 
ctively as their intereſts in right. bro 


Ia 


NATURAL LAW. 


general, in all ſuch contracts, as depend up- 
0 4 where the ſtakes are a common ſtock and 
te chance is to adjudge that ſtock to one of the par- 
ies; each party ought to depoſit as much, that is to 
as much for his chance, as that chance is worth: 
nd ſince the value of each perſons chance, when com- 
with the others, riſes in proportion to his 
lowledge, ſkill, or ſtrength; it follows, that each 
artys ſtake, which is the purchaſe of his chance, ought, 
then compared with the ſtake of the other, to riſe in 
te ame proportion. 
XXXVIII. Thoſe contracts are void, by which Contracts 
with a 
e engage to give money, or ſome other thing e 
nlue, or to do ſome beneficial act, in conſideration, or —＋ 
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tat he, to whom we ſo engage, ſhall give us, or ſhall might 
o for us, what we might have Games without any c—_ are 
ich contract. 
Grotius conſiders this queſtion under the head of 
romiſes, and determines ſuch promiſes to be binding: 
cauſe, ſays he, a promiſe is binding, though we 
nake it of our own mere motion without any valuable 
onſideration : and for this reaſon, though the pro- 
niſer does not, properly ſpeaking, receive any thing, 
n return for what he is to give, or to do yet he is 
bliged to make good his engagement. He does not, 


Wioperly ſpeaking, receive any thing in return for 
What he is to give or to do; becauſe what he receives 
aas due to him, or was his own, without purchaſing 
band cannot therefore be looked upon as a return 
or what he promiſes. 


However we ſhould rather conſider this as a con- 


Jad, than as a promiſe. — If you will let me have 


rot. L. II. C. XI. FX. 
my 


what we 
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my goods, which you detain from me unjuſtly, ot 
you, being to ſet as judge in my cauſe, will give 
ſentence in my favour, where the right is clearly o 
my ſide; I will give you ſuch a reward. — Here 
money to be given, in one caſe for goods, and in d 
other caſe for work. And ſuch contracts are void, 
each party does not receive his equivalent. But ho 
have I received an equivalent, if all, that I receing 
was my own before? There muſt in fact be ſome for 
or ſome fraud in the perſon, with whom I have todo 
ſince no man, who deſigned honeſtly, would be con 
cerned in ſelling me what without paying for it I ha 


a right to. 
Contracts XXXIX. If money, or any other valuable conſ kiga 
— te deration, is promiſed, in order to hire a man to do a ning 


matter is act of injuſtice, ſuch promiſe is void. _ 

unlawful. Grotius determines very ſingularly upon thi 
point, If, ſays he, I promiſe any thing, in order tc 
obtain the doing a criminal act, as ſuppoſe I promil 
money to hire a man to commit murder; ſuch a pte 
miſe is vicious; becauſe it is an enticement to th 
aſſaſſin to commit the crime. And ſince this vicioul 
neſs continues, till the crime is over; and ſince all acts 
which have a continued viciouſneſs inherent in them, ol 
connected with them, are void; it follows, that, til 
the crime is committed, this promiſe cannot be binding, 
5 But as ſoon as the crime is over, this viciouſneſ 
5 ceaſes: becauſe the promiſe can be no longer conſiderec 
1 as an enticement to the commiſſion of the crime. The 
obligation therefore of this promiſe, till the crime * K 
committed, was in ſuſpenſe: but as ſoon as the crime 


6 Sip i 5 N Prom 
L is over, the obligation exerts itſelf : for the promiſe ho 
77 3 7 | 
1 » Grot. ibid. 5 IX. I 


Was 
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cet s in reality obligatory from the beginning, but its 
give Wpligation was prevented from taking effect, by a 


arly 0 
ere! 
in t 
Old, | 
Ut ho; 
eceix 
e for 
to do 
be con 
t I hac 


wKouſneſs, which accidentally adhered to it: conſe- 
gently as ſoon as this viciouſneſs is removed, by the 
qmmiſſion of the crime, the promiſer is bound to 
mwke good what he engaged for. 

Now this whole matter may well be ſetin a different 
joht, The act of engaging to give wages for the 
bing a crime is planely a contract: ſomething is to 
x given for ſomething to be done: and ſuch contract 
void on both ſides from the beginning. A contract, 
dich is void on one part cannot be binding on the 
ther part: becauſe if one party is releaſed from his 
ligation, the other muſt be releaſed of courſe, as 
wing no equivalent for what he is to give, or to do, 
but merely at the pleaſure or bounty of the former. 
But on the part of the aſſaſſin, that we may uſe 
be ame inſtance with Grotius, the contract is void 
tom the beginning; becauſe he has engaged for ſuch 


e confi 
o do v 


dn thi 
rder ti 
promul 


Da * m act, as he has no moral power of performing. It 
I ltere is any doubt of this; let us ſuppoſe, that the 
E- * llaſſin had promiſed to commit the crime without any 


fromiſe, on the other part, of wages to be given for 
Wommitting it. His promiſe would, I think, be clearly 
wid; and whatever reaſon would make ſuch a pro- 
miſe void, if it had been a gratuitous one, affects it 
tqually, when it is made for a valuable conſideration. 
but if the promiſe, on the part of the criminal, is void 
om the beginning; the promiſe of him, who hires 


hem, Of 
wy 

Inding. 
iouſneſ 
Aſiderec 
e. The 


me Was { 1 | i ? 
e crime uch criminal to do the fact, is void too. As the 
promi promiſes in this caſe are mutual; the aſſaſſin has a 


dum to his wages only in conſideration and upon con- 


ion of the other partys having a claim upon him to 
do 


Was 


in conſideration and upon condition, that he, the ac 


Obliga- 
tion how 
reſtore d to 
void con- 


tracts- 
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do the work : but the other party has no claim un- 
him to do the work: he therefore has no claim to atted, 
wages. The commiſſion of the crime, in this viey nie, i 


the caſe, can give him no claim : for if the contra 
was void from the beginning, and no other act pas 
in the mean time between him and his principal, y 
hires him to do the work; his right to his wages gi 
ſtand juſt where the contract left it; that is, it will 
no right at all. 

We may go one ſtep farther. A promiſe of * 
to do what is unlawful, though it is not an act of i 
Juſtice, but only an act ſimply wrong, is a void pr 
miſe. Here again the principal, who engages to gi 
the wages, contracts with the accomplice to give the 


complice, ſhall be bound to do what is not agreeabl 
to the law. Now the accomplice cannot bind him: 
to this: not indeed becauſe he has no moral power 
doing what is ſimply wrong; ſince in caſes of this ſo 
the law does not take away the power of acting, buf 
only directs the uſe of it: but he is however incapable 
or has no moral power of binding himſelf to ſuch at 
act, becauſe ſuch obligation, if it was poſſible, woulg 
ſuperſede the obligation of the law. If then the accom$ 
plice is not bound by his promiſe, neither is the print 
cipal bound by his. The accomplice therefore cannot 
pretend to have any claim grounded upon the promile 
of the principal: becauſe this promiſe was void from 
the beginning. | 


XL. We have ſeen in what inſtances extorted of 
erroneous promiſes, contracts for want of equality, and 
either promiles or contracts made by perſons under 


age or out of their ſenſes are void. But when the fea 
is 
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removed, by means of which a promiſe was ex- 
prted, or when the miſtake, which occaſioned a pro- 
niſe, is ſet right; when the minor comes to years of 
icretion, or the lunatic recovers his ſenſes ; or laſtly 
men the inequality in a contract is diſcovered ; ſup- 
we the party, whoſe obligation is void in any of 
theſe inſtances, is willing to abide by the obligation; 
phat is required in order to bind him? Certainly his 
nere intention of binding himſelf is not ſufficient ; for 
imere intention does not bind in any caſe: and from 


ind him. Some new declaration therefore, or at leaſt 
bme outward, though tacit, mark of this intention, 
sneceſſary. It does not indeed ſeem neceſſary, that he 
hould go over the whole form of promiſing or con- 
mating again. One would think, that he ſufficiently 
hews his deſign, either by acting in any inſtance, as 
the looked upon himſelf to be till obliged, or even 
by neglecting, when any fair occaſion offers itsſelf, to 
kclare, that he does not acquielce in the obligation. 


Yromile 
from 


rted or 
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nat has been proved already his former act did not 
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CHAP. XIV. 
Of Oaths. 


I. An oath what. II. Obligation to fidelity. III. Obligt 
tion to veracity. IV. What . concealments confitellf 
with this obligation. V. Aſſertory oaths confirm a 
implyed promiſe. VI. The nature of an oath. VII. Oatlf 
evhere God is not mentioned how to be underſtoul 
VIII. Vbat ſecurity an oath gives to the truth of vb 
is ſworn to. IX. Credit due to an idolaters oatlif 
X. Oaths may be taken by proxy. XI. Oaths and vali 
bow diſtinguiſhed. XII. No effect of an oath, uni 
there are outward marks of an intention to ſevea 
XIII. Van of inward intention, where there is 1 
cutward mark of it, does not prevent the effett of 4 
oath. XIV. Oath is void, when the pad is ſo, wi 
which it is joyned. XV. Oath to g robber bindin 

XVI. Effet of an oath does not extend to the j 4 
heirs. XVII. Oaths to do harm not binding as vous. 


An oath I. "A* oath is a ſolemn act, by which we oy 
. our hope of Gods mercy, or devote ourſelyq 

to his diſpleaſure, if we are guilty of falſhood. It B 

ſometimes defined to be a religious act, by which 
4 God is called upon, as a witneſs, to confirm wha 
1 might otherwiſe be doubtful. 
1 The doubts, which an oath is made uſe of to 10 
move, are either ſuch as relate to our fidelity, in wi; 
we promiſe, or ſuch as relate to our veracity, in wit 
we affirm or deny. And oaths are accordingly divided 
* into two forts, promiſory and aſſertory: the formq 
| » Grot. L. II. C. xIII. $1. | 


art 
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re deſigned to aſcertain our fidelity in promiſes ; the 
ater to aſcertain the veracity of our aſſertions. 


But in fact all oaths ſeem properly to be promiſory 
mes : for when a perſon is ſworn to tell the truth ; in 


uch an oath a promiſe to tell the truth is implyed, 
nd this promiſe is in reality what he ſwears to. When 


1 witneſs is ſworn in a court of juſtice, that the evi- 
tence, which he gives, ſhall be the whole truth and 
wthing but the truth; he, by conſenting to ſwear 
nder this form, planely conſents, or in effect pro- 
niſes, to ſpeak the truth. If he is ſworn to give true 
aſwers to all ſuch queſtions, as ſhall be aſked of him; 
lis agreeing thus to ſwear. contains or implys a pro- 
miſe, that his anſwers ſhall be true. | 
2 is th The diſtinftion between aſſertory and promiſory 
Aras is uſually placed in the different time of the fact 
dom to. All facts are either paſt, preſent, or future. 

Thoſe only are called promiſory oaths, which aſcertain 
he exiſtence of future facts: and thoſe are called aſſer- 
bry oaths, which aſcertain the exiſtence of paſt or pre- 
ent facts. | 

But neither will this diſtinction preſerve a difference 
tween them: for when the juror engages, that he 
Fill tell the truth, as far as he knows it, in relation 
her to paſt or to preſent facts; though the oath may 
de ſaid indirectly to aſcertain the exiſtence of ſuch facts, 
et what it aſcertains directly is the future fidelity of 
N be juror in relating thoſe facts. | 
in wia fl. Before we proceed any farther in our enquiry Obliga- 


. IN | . . tion to 
, In wy concerning the nature of oaths, and the obligation, fidelity. 


des * . - - 
4 * ich ariſes from them; it may be proper to ſay ſome- 
ſr * 0 5 . - 
e form Wing concerning the general reaſon of our obligations 
„ fdehty and to veracity, that is, our obligations not 
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our intercourſe with mankind, the ſettled marks of o 


Ohliga— 
tion to 
veracity. 


tions themſelves. The demands, which others have 
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to falſify either in what we promiſe, or in what ve 
affirm or deny. | | 

The obligations to fidelity have been explaned a 
ready under the heads of promiſes and contracts: and 
the immediate cauſe of theſe obligations has bee 
ſhewn to be our own content. Every breach of fidelity 
either in promiſes or in contracts, is a violation of that 
right, which by our own conſent we conferred upo 
him, to whom we pronuſed, or with whom we con 
tracted. 71 

It would be an idle queſtion to aſk, from whene 
the obligation ariſes to mean what we ſay, or to con 
ſent with our minds to what our words expreſs, I. 


intentions are always underſtood to ſtand for our inten 


upon us, do not ariſe from the mere intention of th 
mind, which can be known no otherwiſe, than as it ij 
expreſſed in our words or in our actions: they ariſe 
from our intentions ſo made known : and conſequent! 
they extend as far as our intentions are made to appe 
by our words or actions. So that if we do not comply 
with what we have thus expreſſed, we are guilty of 


injuſtice towards them, to whom we have given ſuc Bu 
demands, or, to ſpeak more exactly, to whom lam 
have given a right to make ſuch demands. ral 

III. The obligations, that we are under to ſpeak tha vordé 
truth in what we affirm or deny, have been rendereq on c. 
leſs obvious by the ſeveral ſuppoſed allowances i fme 
diſſembling or talſitying. * Grotius ſuppoſes the ge him! 
neral notion of a lye to conſiſt in ſpeaking, or ili 1c 


writing, or in uſing any other out ward ſigns, in (ul yi. 
L.. IH. . . . ary 
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manner, that what we ſpeak, or write, or otherwiſe 
fenify, cannot be underſtood in any ſenſe, but ſuch 
n one as is different from our real thoughts. But then, 
s he rightly obſerves, ſomething farther muſt be 
aded to this general notion of a lye, to make it 
nturally unlawful : for there is nothing contained in 
his deſcription of it, which will ſhew it to be ſo. Indeed 
yords or geſtures have their ſignificancy given them 


general agreement. The conſequence of which is, that 
11 would have my mind known, I am under a ne- 
efſity of uſing ſuch words, or ſuch geſtures, as 
y cuſtom or general agreement have been made ex- 
peſſive of my thoughts. But a cuſtom or agreement, 
wich has done nothing more, than give words or 
xſtures their current ſignificancy, can never bind me 
bmake my mind known. The eſtabliſhed meaning of 


wich I ſpeak or write, will force me to uſe thoſe 
xſtures or words agreeably to this eſtabliſhed meaning, 
| have a mind that the perſon, to whom ] uſe thoſe 
geltures, or to whom I ſpeak or write, ſhould know 
ny thoughts. 

But this is not the queſtion. The queſtion is, why 
lam obliged to let him know my thoughts. The ge- 
eral conſent, which eſtabliſhed the ſignificancy of 
Kords or geſtures, does not oblige me to this: becauſe I 
an comply with this eſtabliſhment, and yet can at the 
ame time not only conceal my thoughts, but make 
him believe them to be different from what they are. 
can uſe words or geſtures according to that meaning, 
wich cuſtom has given them, though it is even con- 
tary to what I have in my mind. A man afks me, 
which way Titius went? I know that he is gone 
7-2 northward : 


by uſe or cuſtom, which may be looked upon as a 


certain geſtures, or of the words of that language, in 
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northward : if I have a mind, that he ſhould know it 
too; the general agreement, which has eſtabliſhed the 
meaning of words or geſtures, will force me to fay, 
that he is gone northward, or to point that way. But | 
if I have no mind, that he ſhould know it; that ge- 
neral agreement will not oblige me to uſe theſe words | 
or geſtures. I uſe ſuch words and ſuch a geſture, as is 
conſiſtent with this general agreement, if I point the 
contrary way, or ſay, that he is gone ſouthward; 
upon ſuppoſition, that I have a mind the enquirer 


know him to be gone. 

Now the difference, which Grotius adds to the 
general notion of a lye, to make it unlawful, is its in- 
conſiſtence wich ſome right in the perſon, to whom 1 
direct my diſcourſe, to whom I write, or to whom 
I make ule of any geſtures, to which cuſtom has given 
a ſigniſicancy. Upon theſe principles all lyes do not 
ſeem to be naturally unlawful, thoſe only ſeem ſo, which 
are inconſiſtent with ſome right either perfect or im- 
perfect in thoſe perſons, with whom we are converſing. 
But becauſe the word lye is ſo hateful, Y Puffendort, 
though he differs in fact very little from Grotius, 
diſtinguiſhes falſhoods of ſpeech, not into lawful and 
unlawful lyes, but into lyes and untruths. A lye, ſays 
ne, conſiſts in making our words or other ſigns bear 
a different ſenſe from our real conceptions ; where the 
perſon, to whom theſe words or ſigns are directed, 
has a right to underſtand, and to judge of thoſe con- 
ceptions, and we on our part are obliged accordingly, 
to make him apprehend our meaning. Whereas an 
untruth conſiſts in applying our words or other ſigns 


in ſuch a manner, that the perſon, to whom they are 8, 1: 
YB.IV, C. I. 5 IX. 


directed 


(XIV. NATURAL LAW. 


irected, ſhall conceive from them a different ſenſe 
om what we have in our mind; when that perſon 
s no right to know our thoughts, and no man is 
rejudiced by our concealing them. 

It is allowed then by theſe two judicious writers, 
nd cannot, I think, be denyed by any one, that where 
he perſon, to whom we direct our diſcourſe, has any 
whe to know | our real thoughts, it is unlawful to 
ality. But when I direct my diſcourſe to a man, or 
have towards him, whilſt J am diſcourſing, in ſuch 
manner, that all the world, who heard and ſaw me, 
xould conclude, that I deſigned, to inform him of 
he truth; do not I, by ſuch diſcourſe and manner 
behaviour, tacitly conſent to inform him of it? 
Though therefore he might have no previous 
gt to ſuch information; yet this conſent of mine 
yes him a right at the time: and I ſhould act 
wtrary to this right, ſo conferred upon him by my 
acit conſent, if I was to tell him a falſhood. This 
mciple will leave but few untruths, which are not 
bbe ranked in the claſs of unlawful lyes : it will re- 


otius, Wil directly injure a man, or hinder his innocent bene- 
it; but all ſuch falſhoods likewiſe, as are inconſiſtent 
"ith that tacit conſent to tell him the truth, which 
"ears from our converſing with him, as if we deſign- 
« to tell him it: becauſe theſe falſhoods, as well as 
lie other, will come under the deſcription of being 
ontrary to a right of his either perfect or imperfect. 


ngly, It may perhaps be aſked, whether this right of 
as an Naowing the truth, which is only conferred by our 
ſigns Wit conſent in the manner, that we have been deſcrib- 
y are WS, is of ſuch a value, that it can be looked upon as 


＋ 4 an 


lice to this claſs of lyes, not only ſuch falſhoods, as 
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an injury not to do what we have ſo conſented to do 
unleſs there is ſome other damage done to the man 
that we are converſing with, or to ſome one elſe, b 
our telling him a falſhood. Certainly in ſome caſes j 
may be of no great importance to him, or to any on 
elſe, whether we deceive him or not. But then h 


who has engaged to another, is not at liberty to judel Th 
of that others right: the party whoſe right it is under 
know the truth, may, if he pleaſes, releaſe the ſpeakef tis p 
from this obligation: but without ſuch a releaſe it can ave 
not be at the ſpeakers option, whether he will compli rehts 
with the obligation or not, upon pretence, that r at 
hearers right is of ſmall value. To allow ſuch Wig th 
latitude as this, would effectually deſtroy, not onlffling 
all obligations to ſpeak the truth, but all obligation ie de: 
whatſoever : ſince the ſame latitude is full as realon pren 
able in all other inſtances, as it can be in this. nder 
IV. Let us now enquire what ſort of concealmentMMi the 
or untruths, or diſſimulation this principle will alo ud o 
of. Who a 
Firſt, it is not unlawful to conceal, by our ſilene For 
what we have no mind to diſcover z provided the peiWtuire 
fon, who wants us to make the diſcovery, had no p bey a 
vipus right to know the truth. Where he would not te tri 
injured, or loſe any innocent advantage by not kno dis a 
ing the truth, he has no right to know it, unlels tem 
give him one by converſing with him: and conſequenWienek; 
ly, fince our ſilence gives him no ſuch right, we l Fift 
tully may be ſilent. late 
Secondly, it is not unlawful, even where we dire who u 
our difcourſe to a man, as if we deſigned to inforlfEeak | 


him of the truth, to ſpeak what we know is untrueFJt. B. 
provided, we are ſure, that he waves his right Mels or 
knowl 
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knowing it. This, I ſuppoſe, is the reaſon, why it 
hould not be thought wrong for a priſoner upon his 
yal to plead — not guilty ; though at the ſame time 
te is conſcious of the contrary : becauſe the court does 
ot expect or deſire to know the truth, unleſs they can 
make it out, without his immediate confeſſion of it. 

Thirdly, where we have put ourſelves abſolutely 
nder the direction or authority of another perſon, that 
this perſon may by his authority over us, which we 
hve ſo given him, obtain a certain purpoſe ; our 
rohts, as far as the neceſſity of this purpoſe requires, 
xe at his diſpoſal. Whatever right therefore of know- 
ng the truth we might acquire by his profeſſions of 
ring it, or by his directing his diſcourſe to us, as if 
e deſigned to tell us it; the authority, which we have 
oven him, ſuperſedes this right, as far as it would 
inder the purpoſe, which he is to bring about. This 
b the caſe of phyſicians in reſpect of their patients, 
ad of commanders in chief in reſpect of the ſoldiers, 
Wo are under their authority. 

Fourthly, as infants, or ideots, or madmen ac- 
Quire no right by an expreſs promiſe, ſo neither do 
hey acquire any by our tacit agreement to tell them 
lie truth, when we are diſcourſing with them. Upon 
this account it is not thought unlawful to deceive 
em by our words or actions, either for their own 
aſequenſſ benefit, or to prevent them from doing any harm. 

we lau Fifthly, it is the eſtabliſhed character of hiſtory to 

rate facts, as they really happened: they therefore, 

we dire vdo undertake to write hiſtory, profeſs by ſo doing to 
to infonſſ peak the truth, and are for this reaſon obliged to ſpeak 
untrueſſi. But writers of fables, or relaters of parables, pto- 
right ess only to teach uſeful truths, under feigned ſtories or 

known reſemblances. 
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reſemblances. They do therefore what they profek, | 
and conſequently, what alone they are obliged to do; 
if they take care to make their fables or parables uſeful 
and inſtructing; they are not guilty of any unlawful 
falſhood, though the facts, which they relate in their 
fables or parables, never happened. 

Sixthly, there are ſome actions or other ſigns, by 
which we profeſs nothing; they are directed to no per. 
ſon for his information; but all, who ſee them, are at 
liberty to take them in what ſenſe they pleaſe. Who- 
ever is deceived by ſuch ſigns, or actions, as theſe, can- 
not charge them, who make the ſigns, or do the actions, 
with falſhood. A ſtudent keeps his door ſhut, that he 
may not be interrupted. The appearance is the ſame, 
as if he was not at home. But the judgment, which 
any man would make, who found it ſhut, is not necel- 
ſarily, that he is not at home, but either that he is not ¶ e trut 
at home, or would not have any one interrupt him. Of 
this ſort are ſeveral ſtratagems made uſe of in wat. 
Whoever 1s deceived by any feints of his adverſary, can- 
not charge ſuch adverſary with any unlawful falſhood: 
becauſe, if he knows any thing, he muſt know, that his Wy inn 
adverſary never deſigned or profeſſed to give him in- Wile ir 
formation. um 0 

Seventhly, when we direct our diſcourſe to any one, 
who knows the meaning of what we ſay, and a third 
perſon, who has no concern in it, liſtens to what paſſes 
between us, there is no unlawful falſhood in ſpeaking | 
ſo as to deceive him. He had no buſineſs to know what 
paſſed between us; and we did not addreſs ourſelves to 
him: he had therefore no previous right to be in- 
formed of the truth, and we gave him none at the 
time. 


r allo; 


Eighthly, 
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rofeſs, Wl fighthly, ſuppoſe a man enquires of me concerning, 
o do; Wine matter, which prudence would oblige me to con- 


al; becauſe ſome: damage might ariſe to me or to 
ne third perſon from his knowing it: am I at li- 
y to falſify, in order to prevent him from know- 
; what I have ſuch reaſons for concealing ? If he 
nes the enquiry inadvertently, there will be no great 


o per- Wfculty in the matter: by telling him, that it is an 
are at ¶ roper enquiry, we ſhall get rid of him, without 


ug under any neceſſity either of anſwering his queſ- 
n, or of giving him untrue information. But if he 
kes uſe of any unjuſt force or fraud to find out what 
2 ought not to know; as ſuch injuſtice would hinder 
n from acquiring any right, even by a direct pro- 
ie; ſoit would much rather hinder him from acquir- 
g ny by the indirect and tacit promiſe of telling him 
truth, implyed in our addreſſing our diſcourſe to 
in, as if we deſigned to tell him it. 

However it ought to be carefully remembered, that 
ne of theſe concealments, untruths, or diſſimulations 
t allowable, when any cauſeleſs harm will be done, or 
innocent advantage be prevented by them: be- 
ue in all ſuch caſes the perſon, who ſuffers ſuch 
um or is hindered of ſuch benefit, has a previous 
at to know the truth; and though we were to 
Ie him none by directing our diſcourſe to him, yet 
ich previous right is violated, if we conceal the truth 
om him. 


what I V. It is plane from the nature of promiſory oaths . 
es to Wit they are deſigned to confirm ſome promiſe. And the gm an 
e in- ne may likewiſe be ſaid of aſſertory oaths, upon the implyed l 


ve 
Mnciples, that we have been explaning. The general PIO. 
gation to ſpeak the truth, in what we affirm or de- 
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ny, ariſes from ſome right in the hearer to know it 
This right may be prior to our diſcourſe with him; 
may have a right to be told the truth, if we tell hi 
any thing: and then our addreſſing ourſelves to him 
as if we deſigned to tell the truth is the mark of 0 
conſent that this right ſhall take place. Or if there is 
ſuch prior right, yet the very addreſſing ourſelves 
him gives him a right to know the truth ; becauſe} 
implys a tacit conſent, that we will tell it. All aſſene 
ry oaths therefore, being only deſigned to aſcertain oy 
veracity in what we affirm or deny, contain a promiſ 
either expreſs or implyed, that we will not falſify. 
The general concluſion from what has been faid is 
that oaths of all ſorts are deſigned as confirmations 
| ſome expreſs or implyed promiſe. We are next t 
conſider in what manner ſuch a confirmation is pro 
duced by calling God to witneſs to the truth of wh: 
we ſay or promiſe, or by renouncing his mercy and d 
voting ourſelves to his diſpleaſure, if we falſify. 
VI. The form of an oath, from whence alone v 
can learn what is the nature and eſſence of it, ſeem 
not always to be the ſame. Sometimes God is invoket 


as a witneſs to the truth of what we ſay; and ſome t 4 
times he is invoked as an avenger to puniſh us, if we d Ce 
falſify. But theſe forms, though they differ in words 
have the ſame meaning. To invoke God, either as , 
witneſs, or as an avenger, muſt in effect be the ſame 8 
thing: ſince what is doubtful can no otherwiſe be al i 
certained, by calling upon him to atteſt it, than be- | ji 
cauſe, as we are under his abſolute authority, he can a 
and, as we believe, he will puniſh us, if we do nd A 
ſpeak the truth. A 


z Grot. Lib. IT. Cap. XIII. fx. 


I 
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If we would examine farther into this point, we muſt 

ierve, that ſome writers have imagined, what would 

we depended upon our own teſtimony only, if we 

l ſimply affirmed it, to be therefore rendered more 

tain, When we have ſworn to it, or called God to 

meſs to it, becauſe the truth of it is then evidenced 

| the teſtimony of God. But this account of an oath 

not poſſibly be applyed to ſuch oaths as are pro- 

niſory. 

[f I make a promiſe, and then call upon God to 

jtneſs to the promiſe, ſuppoſing me to mean no more 
this than barely to call him as a witneſs, I have done 
thing towards rendering my fidelity leſs ſuſpected 
than it was before. What is the effect of his teſtimony, 
anlidered merely as a teſtimony ? Is it deſigned only 
bevince, that I have made ſuch a promiſe ? This is 
edleſs ; becauſe the perſon, to whom I have made 
te promiſe, wants no ſuch evidence to prove the truth 
of this fact: he knows it already by the help of his 
tenſes, and cannot want to be made more certain of it, 
than he is. The matter in doubt is, not whether I have 
made ſuch a promiſe, but whether I will faithfully keep 
k. And I confeſs, that J cannot ſee how the teſtimony 
MW God, conſidered merely as a teſtimony, can evince 
Wy fidelity; unleſs, when he is ſo called upon, he would 
bew by ſome miracle, that he knew I would not break 
my word. 

But if, when J call him to atteſt my promiſe, I mean 
to make him a guarantee to ſee to the performance of 
I, and to puniſh me, if I break it; I have then given 
| te perſon, to whom I ſwear, a ſurer pledge, or a 
ſronger aſſurance of my fidelity, than if I had ſimply 
Promiſed without an oath. The fear of 1 incurring Gods 
' +> 


If 
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_ doubtful; we may conclude, that this notion of 


_ perſon affirms the truth of it: I am till in doubt abou 


of the fact or his own veracity, my doubt will ſtill re 
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diſpleaſure, to which I have devoted myſelf by call 
upon him to ſee to the performance of my promiſe, y 
make me leſs likely to break my word, than I poſſb 
Tight have been, if I had not b an oath laid 1 myle 
open to this fear. 

Since then this notion of an oath, that God! ls wert 
invoked as a witneſs, cannot be applyed to promi 
oaths, ſo as to produce any effect in aſcertaining wh 
would be otherwiſe doubtful z ſince all oaths, en 
thoſe, which are uſually called affertory ones, conti 
either an expreſs or a virtual promiſe; and laſtly ſince 
oath, according to the common opinion of mankin 
is made uſe of to aſcertain what might otherwiſe þ 


oath is not agreeable to the common opinion or com 
mon ſenſe of * mankind. 

But ſuppoſe we neglect the tacit or expreſs promil 
in thoſe, which are uſually called aſſertory oaths; 
know not, even upon this ſuppoſition, how the trutl 
of what is affirmed, concerning paſt or preſent fas 
will be better aſcertained with an oath, than without | cauſe 
if an oath is conſidered merely as an invocation of G0 maeſ 
to be a witneſs, either to the truth of the fact or to thi dba 
veracity of the juror. I am in doubt about a fact: MW" 


it; becauſe I doubt the veracity of the perſon, who af 
firms it: he ſwears to the truth of the fact: If by ſ thay 
doing he only calls upon God to atteſt either the trut 


main. Can he ſay, that the truth of the fact, which wat 
ſupported before only by his own "teſtimony, is non 
ſupported by the teſtimony of God? or can he ſay, that 
the truth of the ſat is til] ſupported more W 
J 
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y call 


y only by his own veracity, but that his veracity is 
iſe, yu ſupported by the divine teſtimony ? This is the 
poll joint: which I am now in doubt upon. I know in- 


{ed, that he has, as he ſays, called upon God to atteſt 
ether the truth of the fact or his own veracity z and if 
[had any evidence, that God did atteſt either of them, 
yhen he is ſo called upon, my doubt would be at an 
and. But there is no evidence at all of this: and con- 
kquently no more evidence, that the fact is true, after 
te has ſworn to It, than there was before; if this was 
he whole notion of an oath; if we were to look no 
luther than the ſuppoſed teſtimony of God, ſupporting 
ether the truth of the fact or the veracity of the juror. 
[have no more evidence, that God gives teſtimony to 
what he "affirms, merely in conſequence of his having 
aled upon him to give ſuch teſtimony, than I before 
ud of the truth of the fact, merely in conſequence of 
i: having affirmed it. N 
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he tru Perhaps he might ſay, that after he has done this I 
nt fade en have little or no reaſon to ſuſpect his veracity ; be- 
hout iy uſe it would be ſuck an affront to the truth and to the 
of Go najeſty of almighty God, to be called upon to atteſt 
r to th hat is falſe, as all but the moſt abandoned villains 
fact: would tremble at: his fear therefore of thus inſulting 
t aboufli ud defying God, and of the puniſhment, which every 


who af bber man is ſenſible will be the conſequence of ſuch 
T by { &haviour, is a ſufficient ſecurity to me, that what he 
ic trutii rms upon oath is true, to the beſt of his knowledge. 


it he ſays this, I ſhall planely underſtand how much 
lronger ſecurity 1 have from his oath, than I ſhoui4 
ave had from his bare aſſertion. But then this is the: 
y, thad}'®y point, which I want' to make good: if the fea: 
ediate- Id the juror, when he calls God to witneſs, is the ſecu- 

ly | mi, 
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this purpoſe. When oaths are adminiſtered amongſt 
and one of the uſual forms of an oath is, that after re 
this book; that is, may I receive the favour of God 
and have a ſhare in the mercies of the goſpel or 


the truth. The latter part of this form — and thy 
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rity, which his oath gives me, of his telling the truth 
then by calling God to witneſs, he underſtands, tha 
God will puniſh him, if he falſifys; or that calling hi 
in as a witneſs, and calling him as an avenger amour 
to the ſame thing. | 

The moſt uſual forms of an oath are expteſ u 


romat 
peopl 
roma 
thou, 
ſmite 
thou 
havin: 
his le 
Hann 
nyer 
oldie 


in this country, the juror has the goſpels in his hand 
peating the matter, to which he ſwears, he conclud 
with ſaying — ſo help me God, and the contents « 
upon condition, that I obſerve my promiſe or ſpeꝛ 


contents of this book — is frequently omitted: but a 


the juror has his hand upon the goſpels, when he re VI 
peats the ſhorter form — ſo help me God; — thi or x 
geſture explanes the meaning of his words, and ſhewg vent 
it to be, that he is willing and deſirous to be admutted leave 
to thoſe helps or that favour of God, which the gouf u the 
pel has promiſed, only upon condition, that he doc ® tt 
not falſify. Theſe forms planely ſhew, that the juro tieſe 
devotes himſelf to the diſpleaſure of God by a ſolemn” th 
renunciation of his mercies in general, and of his mer | 
cies promiſed by the goſpel in particular, if he de guilt) 
not make good what he ſwears to; whether it is t? 
perform a compact, or to tell the truth. There are t deed 
forms of an oath mentioned by Livy, which ma bod, 
ſerve to ſhew us, that the jurors, amongſt heathens, Wear 
well as amongſt chriſtians, were underitood to devot * 
themſelves to the anger of their gods, it they broke ny 
their oath. In eſtabliſhing an agreement between La = 


roman 
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ruch MW comans and the albans, Sp. Furius devotes the roman 
„ thai people, if they firſt broke the agreement — If the 
g him roman people fail to make good this agreement; do 


mou thou, o jupiter, ſmite them upon that day, as I now 
ſmite this ſwine; and ſmite them ſo much more, as 


ref i thou art greater in power and might than I am — and 
oft u bving ſaid this he ſtruck a ſwine, which he held in 
hand bis left hand, with a ſtone, which he held in his right. 


Hannibal, juſt before the battle with the romans at the 

nver Ticinus, having promiſed large rewards to his 
ſoldiers, confirmed his promiſe with an oath of much 

the fame form. * He held a lamb in his left hand, and 

flint in his right; and whilſt he prayed to jupiter and 

al the gods, that, if he failed, they would ſlay him, 

8 he then ſlew that lamb, he ſtruck the head * the 

kmb with the flint. | 

VII. It was not uncommon, amongſt the antients, Oath 


ter re 
nclud 
ents 0 
f (od 
el onlj 
r ſpe 
nd thi 

but a 


he re 

— ui fr perſons to ſwear by other things, without the cha 

d evi nention of God, as by the ſun, the ſtars, or the not men- 
dmittedY heaven; by their own life, the life of their children, CO by 
che golfer the life of their prince. Oaths by the fun, the ſtars, under- 


ſtood. 


he doe er the heavens, ſeem to have been introduced, when 


he juroſ ele were imagined to be divinities. But ſuch an oath 
ſolemiſi en the mouth of a chriſtian looks like profaneneſs: 


his mer 


he de 


ad I ſhould not ſo much enquire,” whether he was 
guilty of perjury in not keeping it, as whether he was 
it is rot guilty of affronting God in taking it. Unleſs in- 
are tu (ed where a perſon, out of reverence to the name off 
ch may Cod, abſtains from uſing it, and means, when he 
hens, M ears by heaven, to ſwear by that God, whom we 
o devord] have been taught to call our father, who is in heaven, 
y brok :Sanderſon imagines, that to ſwear by our own life, 


ween the Liv. I. 24. » Liv. XXI. 45. 6 Grot. ut ſup. F XI. 
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or the life of our children, or the life of our prince, | 


is tacitly ſwearing by that God, from whom theſe 
bleſſings were received. But certainly amongſt the 
antients, who uſed theſe forms, this was not ſuppoſed 


to be the import of them. The juror meant indeed to 
invoke the divine vengeance upon himſelf, if he fal. 
ſifyed; but he did this by devoting to deſtruction 


what was, or what he pretended to be, of all thing 


molt dear to him. This, which is the opinion of 
Grotius, appears to be true from ſome paſſages, that | 
* Puffendort has cited from the antients, for this pur- | 
pole. When Regulus, as the ſtory is related by Pliny, | 
had perſuaded Verania, that ſhe would recover from | 
her illneſs; ſhe called for her will, and made Regulus 
her heir: it appears from the ſequel] by what ſort of 
en oath he had atteſted the certainty of her recovery: 
for when Verania was ſoon after this in her laſt extre- | 
mitics, ſhe exclaimed againſt him as a peryired} 
villain, who had forſworn himſelf by the life and fafety 
Plinys reflection upon it explanes the 
intent of ſuch an oath. Regulus, ſays he, makes uſe of 
this ſtratagem - not more frequently than wickedly ; | 


of his ſon. 


whilſt he every day deceives the gods, to whoſe wrath 


he has devoted this unhappy ſon of his. * Luyſias in 


one of his orations introduces the daughter of Diagiton 
and widow of Diodotus offering to ſwear by the child- 
ren both of her former and her ſecond marriage, tha 
Diodotus had committed to the truſt of Diagiton five 
talents z to which ſhe adds, I am neither ſo abandoned 
nor ſo covetous, as to leave the curſe of perjury upon 
my children for the fake only of leaving them a main- 
tenance. When the king of the ſcythians is ſick, he 
EB. IN. C. II. $ Ul. Cv Lyſ. edit, Tayl. p. 50g. &c- 
| ſens; 
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ends, ſays * Herodotus, for three of the moſt approved 
public diviners to enquire into the occaſion of his 
litemper : and their uſual anſwer is, that ſuch or ſuch 
i perſon has forſworn himſelf by the royal palace: for 
mongſt the ſcythians, this oath by the kings palace is 
rckoned of all others the moſt ſacred. From this laſt 
mentioned form we may collect, both that ſwearing 
by the kings palace was underſtood to be the ſame as 
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fearing by the kings perſon ; in like manner as our 
your interprets an oath by the temple to be an oath 
by him, that dwelleth therein. And we may from 
hence collect likewiſe, that ſuch an oath, by the 
kings perſon, was underſtood to devote his perion to 
bme calamity, if the juror falſifyed. 
VIII. It may perhaps be aſked what greater ſecu- wy ſe- 
ity we have of a mans veracity or fidelity in reſpect curity an 
if what he promiſes or affirms upon oath, than we I 


would have had, if he had only affirmed or promiſed the mn of 
kme thing without ſwearing to it. Falſhood and per- fry _— 
idiouſneſs are crimes againſt the law of nature, as well 
& perjury, If therefore either the love of what is right, 


er the fear of being puniſhed for doing what is con- 


WT tary to the law of God, is what reſtrains any one 


tom falſifying, when he is upon oath ; will not the 
ame love of what is right, or the ſame fear of being 
puniſhed for what is contrary to the law of God equally 
rſtrain him from being falſe or perfidious, when he 
k not upon oath ? The great ſecurity, which an oath 
Aves-us of his veracity or fidelity, who takes it, ariſes 
ndeed, as is here ſuppoſed, from his fear of offend- 
ng that almighty being, by whom he ſwears, if he is 
guilty of falſifying. And it muſt be farther owned, 
# Herod. L IV. pag. 243. edit Gronov. 
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that a wiſe and a good man will be afraid of falſifying, 
even though he has taken no oath ; leſt by ſo doing 
he ſhould offend the ſame almighty being. But then 
theſe are different degrees of fear : the fear of per. 
jury is upon two accounts naturally greater than the 
fear of ſimple falſhood. Firſt, becauſe perjury is the 
greater crime of the two; fince falſhood is only x 
breach of the laws of God ; whereas perjury is a dire& 
inſult upon him and ſets him at defiance. And ſecond- 
ly, becauſe he, who is ſimply guilty of falſhood, has 
room to entertain hopes of forgiveneſs : whereas he, 
who is guilty of perjury, has devoted himſelf to the 
diſpleaſure of God, and precluded himſelf from al 
ſuch hopes of forgiveneſs by renouncing his mercies. 
IX. From conſidering the principle, upon which 
our aſſurance of a mans fidelity. or veracity depends, 
when he is upon oath, we may be able to judge what 
credit is to be given to any one, who has ſworn by a 
falſe god. 
But in determining this queſtion it will be neceſſar} 
to enquire,*whether the juror believed the being, by 
which he ſwore, to be the true God. If he did not, 
then he certainly would not be afraid of offending 
what he knows has no power to hurt him, if he does 
offend : his oath therefore would not in the leaſt aſcer- 
tain his fidelity or veracity. He might too perhaps, if 
he ſhould falſify, acquit himſelf of the guilt of perjury: 
but then he ſhould remember, that though it could not 
properly be called an inſult upon God, and a defiance 
of his power to break ſuch an oath, yet it was the 
higheſt inſult upon him to ſwear in this manner. It 
was in fact nothing leſs than idolatry : ſor an oath i 


Grot. ut ſop. XII. 
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m act of religion, which implys, that we acknow- 
rage the being, upon whom we call as an avenger of 
our falſhood, to have infinite wiſdom and infinite power; 
{ch wiſdom however, as can ſearch into our thoughts, 
ind, know, whether we do fallify or not, and ſuch 
power, as can finally exclude us from all happineſs, 
if we do. He therefore, who ſwears by a falſe god, 
knowing it to be ſuch, aſcribes by this act ſuch know- 
kdge and power to the being, by whom he ſwears, 
belongs only to the true God, and as cannot 
yithout the crime of idolatry, be aſcribed to any other 
being. 

But if the juror is firmly perſuaded, that the being, 
by which he ſwears, is the true God; we have, 
dotwithſtanding the idolatry both of his general per- 
ſuaſion and of his particular act, the ſame aſſurance 
of his fidelity, that we ſhould have of a chriſtians 
fidelity, who believes in the true God and has ſworn 
by him, The chriſtians fear of the conſequences of 
perjury is our ſecurity, that he will not falſity, and is 
the foundation of that credit, which he obtains upon 
lis oath : and as the pagan, from his perſuaſion of 
the wiſdom and power of the being, by which he 
ſmears, is under the ſame fears; we have the ſame 
kceurity of his not falſifying : his oath therefore de- 
krves upon the ſame foundation to obtain the ſame 
edit, 

Whether the true God will puniſh a pagan for per- 
Jury, when he has forſworn himſelf by a falſe god, is 
a queſtion of theology rather than of natural law, and 
is certainly, however divines may decide it, quite 
loreign to the point now before us. Our aſſurance of 
the pagans veracity reſts upon the ſame foundation, 
v 3 mn 
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in whatever manner this queſtion is determined : it ref 


upon the perſuaſdn of his own mind, and upon hi 


fears, which ariſe from that perſuaſion ; and not upo 


the future ſentence to be paſſed upon him by the tu 


God, of whom he is ignorant, and whoſe counſt 
never come into his deliberation, when he conſiders 


conſequences of his perjury. 


X. It is moſt convenient, that the juror ſhould t: 
the oath in his own perſon, and not by proxy: becauf 
by going through the ſolemn outward acts, with whic 
an oath is commonly attended, and by repeating th 
words of execration ourſelves, we are more likely 
be affected with a due ſenſe of what we are about 
than if another perſon was to go through the fon 
and to repeat the words for us. But otherwiſe there 
nothing naturally wrong in allowing an oath to 
taken by proxy : ſince, as I could renounce t 
divine mercy and imprecate the divine vengeant 
in my own perſon, ſo I can empower another t 
do it for me: and what he does, who is fo e 
powered, is as much my act and binds me as effectul 
ly, as if I had done it myſelf. 

XI. Before we go any farther in our enquiries co 
cerning the nature and effect of oaths, it may be pro 
per to take notice of a diſtinction between oaths en 
Vows, 

By what has been ſaid already concerning an ot 
it appears, that by an oath God is called upon to k 


to the performance of what we promiſe, or to the trut 
of what we affirm, and to puniſh us, if we are foul 


to be perfidions or falſe, So that an oath does not prc 
perly contain in it any new and diſtinct obligation, bi 


only confirms the obligation of ſome other act. If 


mak 
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make a promiſe to a man, and he accepts it; I am 
obliged 'to performance. It he 1s doubtful about my 
fdelity, and, in order to remove his doubts, I ſwear 
to my promiſe ; I do not by this act lay myſelf under 
any new or diſtinct obligation, but only ſtrengthen the 
obligations, under which I had laid myſelf before: and 
this T do by introducing the deity as a third party in 
the obligation, or rather as a guarantee of the pact, 
to ſee to the performance of it. The effect then of an 
oath 1s to · annex a peculiar penalty to ſome other obli- 
pation : the juror renounces Gods mercy, or devotes 
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likely iff himſelf to Gods diſpleaſure, if he does not make good 
about that other obligation. 

he fon, This effect of an oath is hat. we mean by the obli- 
there i gation of it. So that, when I ſpeak of the obligation 


h to b 
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ffectuil 


of an oath, I would not be underſtood to mean any 
ſeparate or diſtinct obligation, but only the effect of 
it in ſtrengthening ſome other obligation, to which it 
is joined, 

But a vow is a pact, in which there are no others 
concerned beſides God and the perſon, who makes the 
vow. It is a promiſe made directly to God himſelf, 
and is therefore ſuch an act, as produces a diſtin 
obligation upon the maker of it, 

Some oaths may indeed, from the form of them, 
produce an obligation, where the juror would other- 
wiſe have been under no obligation. This 1s the caſe 
in aſſertory oaths, where the perſon, who takes the 
oath, might otherwiſe have been ſilent, and conſequent- 
ly would not have been obliged to tell the truth, if he 
had not ſworn to tell it. But then in forms of this ſort 
we muſt obſerve, that, beſides the oath itfelf, there is 
a promiſe contained, and fuch a promiſe, as would 
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bound merely by repeating thoſe words: as if the 
words of an oath ated like a charm, and could not 
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have been obligatory, if it had been expreſſed in ſuch | 
words, as would have ſeparated it from the oath, 80 
that the oath introduces an obligation no otherwiſe, 
than by being accidentally included in the ſame form 
of words with the promiſe, from which the obligation | 
properly ariſes. A form of words, which 1s ſuited to 
the purpoſe of my ſwearing to tell the truth, contains 
both a promiſe, that I will do ſo, and an oath con- 
firming ſuch promiſe. 

XII. An oath produces no effect, where it is not 
attended with ſuch outward circumſtances, as Planely 
ſhew, that he, who goes through the form of it, in- 
tends to ſwear. How far his want of inward intention 
may affect his obligation ſhall be conſidered preſently, 
This ſeems to be 8 certain, as to make it ridiculous to 
imagine on the contrary, that he, who repeats the 
words of an oath, when the occaſion of doing this, or 
the manner of doing it, ſhew him to have no intention 


of binding himſelf, ſhould, notwithſtanding this, be 
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pals through a mans mouth, upon any occaſion or in 
any manner, without binding his conſcience. A clerk 
in court dictates to me the very words, which I am to 
ſay in taking an oath, and without mentioning my 
name ſpeaks throughout in the firſt perſon, becauſe I, 
who am to repeat the words after him, am to ſpeak 
in this perſon : the occaſion of his doing this would hace o 
ſufficiently ſhew, that he had no deſign of ſwearing Wh: the 
himſelf; that I, and not he, am the juror; and that Wert, 


whatever is the matter of the oath, I, and not he, am ay qc 
bound to the performance of it, | his « 
* Grot. ibid. C IL. Gro 


However 
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However in moſt caſes, all ambiguity of this ſort is 
gectually provided againſt by ſpeaking in the ſecond 
xrſon, and telling the juror what he is to ſwear, with- 
at making him repeat the words: or becauſe, where 


tion Wie oath is long and the matter of it various, it may 
d to e the better impreſſed upon his mind, if he 1s made 
tains o repeat them, his name may be inſerted to aſcertain 
con- Whit he is the juror. And in either caſe, in the ſolemn 


hm of an oath, beſides repeating the words, ſome 
& likewiſe is to be done by the juror, ſuch as holding 
te goſpels, kiſſing the book, lifting up his right hand, 
utting his hand under the thigh of him, who impoſes 
te oath. Such oaths as theſe, from the corporal act 
{the juror himſelf, are called corporal oaths : and 
üs act, whatever it is, ſufficiently fixes who the per- 
tis, that intends to ſwear. 
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s, or XIII. But may it not be aſked, whether the juror Want of 
ation xHliged by his oath, or incurs the guilt of perjury in 3 
„ be rking it, ſuppoſing him to go through all the for- where 

f the Wſpulty of ſwearing, as to the outward acts, in ſuch a _ eg 
d not Whuner, that all, who ſee and hear him, would con- mark of it, 
or in Niobe, that he intends to ſwear, but to have in the mean docs not 
clerk Wine a reſerve, of not intending to ſwear, in his own He effect 
m to ind. A ſimple promiſe, in the ſame circumſtances, of an oath. 
; MY Would undoubtedly be binding: becauſe thoſe outward 
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ens, which either nature ſuggeſts or cuſtom eſtabliſhes 
r expreſſing or publiſhing our intentions, ſtand in the 
Jace of the intentions, which they ſo expreſs. The ju- 
ir therefore, notwithſtanding his inward reſerve, is 
ftainly under the obligation of his promiſe. And the 
nly doubt, that there can be, in regard to the eſſect 
his oath, ariſes from hence : mankind have no way 
Orot. ibid. 5 III. 
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make uſe of ſuch outward ſigns as cuſtom has made toll 
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of knowing one anothers thoughts, but by means of tif 
outward ligns, which are made uſe of to expreſs thol 
thoughts: upon that account our obligations or ve 
claims, ariſing from conſent, can be aſcertained no otheh 
wiſe, than by the intention, which appears; and no regu 
can be had to any other intention. But the caſe may 
firſt ſight appear to be otherwiſe in reſpect of God. H 
knows the innermoſt thoughts of our heart,thoughweek 
preſs them by no outward ſign at all; nor can he be mild 
tojudge them to be what they are not, though we ſhoulf 


nify what is directly contrary to our meaning, when wi 
uſe them, Since therefore the effect of an oath, like 4 
adventitious obligations, depends upon our intention, 


far · as it is known to the party, with whom we are conf or, te 
cerned; and ſince the party, with whom we are con oblig 
cerned in oaths, is God, who knows the true inten catio 
tion of our hearts; it may ſeem at firſt ſight, that ti matte 
want of an inward intention to ſwear will prevent ti to m 
oath from producing its effect; notwithſtanding lh her 
make uſe of ſuch words or other ſigns, as might mal lgati 


us appear outwardly to have an intention of ſwearing 
But here it is to be remembered, that the effect of i by fr 


oaths is to confirm ſome human pact, ſome contract MF ceive 
ſome promiſe, either expreſs or implyed, between mal ing 
and man. God is called in, not in order to produce an pact: 
new obligation, but only to ſtrengthen the obligation to th 
of ſuch human pact. It is to be remembered fartheqſ are \ 
that, in the very oath itſelf, the juror agrees with ti are 1 
perſon, who impoſes or who accepts the oath, to c Wher 
God in as a party to their obligation. Thus then 2 be {1 
oath, in all views of it, though it calls in God as a p the 


ty, is in itſelf only part of a human pact: and conk 
quent 
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quently, as in all other pacts between man and man, fo 

likewiſe in an oath, the outward declarations ſtand in the 

place of the jurors intention; and if he falſifys in reſpect 

of what 15 expreſſed by ſuch outward declarations, he is 

puilty of perjury, whateyer ſecret ves he might 

hve in his own mind. 

XIV. From what has been ſaid it ſufficiently ap- Oath is 
pears, that the proper matter of all oaths is ſome other dh 
obligation. What we ſwear to, is ſome profniſe or con- ſo, with 
taft, either expreſs or implyed; and the obligation of —_ 
ſuch promiſe or contract, which the oath is intended to 
confirm, 1s the matter of the oath. When therefore the 
promiſe or contract is void, which the oath was made 
uſe of to confirm, there can be no effect of the oath; 
or, to ſpeak in the common language, there can be no 
obligation ariſing from it. For where there is no obli- 
ration from ſuch promiſe or contract, the oath has no 
matter, and of courſe can produce no effect. We ſwear 
to make good ſome particular obligation: therefore 
where that obligation is void, or where there is no ob- 
loation, we ſwear to nothing. 

® Upon this principle all oaths, which are obtained 
by fraud, are void; if the fact, in which the juror is de- 
ceived, was the whole ground or reaſon of his ſwear- 
ing: for we have ſeen already, that ſuch erroneous 
paſts are void in themſelves. In like manner all oaths 
to the performance of what is impoſſible or unlawful 
ae void: becauſe the pats are ſo, which ſuch oaths 
are made uſe of to ſtrengthen. For the ſame reaſon, 

Where an extorted promiſe i is void, the promiſer, though 
he ſhould be ſworn to performance, is not affected by 
the oath. 


m Grot. ibid. XIV. 


But 
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whom we fwear, had no hand in the injuſtice. 


Oath to & 
robber is 
binding, 


this; though they are very different from it. They d 
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But in the caſe of oaths, which ariſe from ſear, mſi 


muſt diſtinguiſh, as we did in the caſe of promiſeWſtis ſinę 
Whenever a promiſe, which ariſes from fear, is bind , man 
upon the promiſer, an oath, ariſing from the ſame ca ud 
and applyed to confirm ſuch a promiſe, will have its fu ¶ ce 1 
effect. All oaths therefore, which are extorted by de ch 
juſt fear are binding; and fo likewiſe are alt ſuch el ir 
ariſe even from unjuſt fear, provided the perſon, tf vh* 


wen I 

XV. "It is ſometimes enquired, under this head ue n 
whether we are bound by an oath, which we ſwear tl Whe 
a robber. Thoſe, who maintain ſuch an oath not to ems 


binding, are apt to confound two other queſtions viii the 
noth! 


muſtic 
e ro 


ther invent ſome unlawful matter for the oath, and 
then conclude it to be void; or elſe they ſet aſide the 
obligation of it upon an arbitrary ſuppoſition of 1 Its bay ealon 
ing been unjuſtly extorted. But in the true ſtate of thi this doken 
queſtion the matter of the oath and the manner of pre o Clat 
curing it are no way concerned. It is one thing to en- kind v 
quire, whether an oath to this or that purpoſe is bind- cauſe t 
ing; and another to enquire whether an oath, without N a 
conſidering the purport of it, is therefore void, becauſe ach h 
the perſon, with whom we are concerned, is a robber, Ineari 
The former enquiry relates to the matter of the tle m 
oath, the latter relates only to the character of the gunſt 
perſon, to whom we ſwear. So again; It is one thing 
to enquire whether an oath unjuſtly extorted is binding; I. 

and another to enquire, whether an oath is binding, oog 
merely becauſe the perſon, to whom we ſwear, is a rob- 9 
ber, without conſidering whether he extorts it or not. nh 
Ihe ſtreſs of the preſent queſtion, when ſtripped of al £ 


ins, 
„ Crot. ibid, F XV. 


cit- *G 
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mſtances, which do not belong to it, reſts upon 
tis ſingle point; ſince a robber is a common enemy 
f mankind; can any oath, though the matter of it 


B. 
ear, y 
romiſe 
bindin 


ne caul 

e its ful ce in the manner of obtaining it, oblige the juror? 
by ande character of the perſon, to whom we ſwear, is the 
ſuch N circumſtance to be conſidered : and the queſtion 


whether, as there is no intercourſe of ſocial ties be- 
een him and the juror, he can have any claim in con- 
kquence of the jurors oath. 

When the queſtion is thus ſtated, the obvious anſwer 
kms to be, that ſuch an oath is binding, notwithſtand- 
ne the character of him, to whom we ſwear. If there 


lon, t 


$ head 
wear t( 
Ot to b 
ns Wit 


hey ei nothing unlawful in the matter of the oath, nor any 
h, anMvjuſtice in the manner of procuring it, the character of 
ſide the robber does not at all enter into it, and for that 


aſon cannot at all affect it. To urge, that he has 
broken all ſocial ties, and that conſequently he can have 
o claim ariſing from the natural connections of man- 
kind with one another is nothing to the purpoſe : be- 
aſe the claim in queſtion is not ſuch an one as natu- 
ally ariſes out of any ſocial connections with him, but 
uch an one, as we give him by the particular act of 
ſyearing to him voluntarily for ſome lawful purpoſe. 
of then lle may indeed, by having, as it were, declared war a- 
of the inſt all mankind, have deprived himſelf of all his for- 
thing mer claims: but it does not appear from hence, that 
nding; It is become impoſſible for him to acquire any claim, 


its hay 
> of this 
of Pre 
to en- 
s bind- 
vithout 
becauſe 
-0bber, 


nding, liough we are ever ſo willing to give him one, and. 


a fob- tough there is no injuſtice either in our giving him 
ir not. M/vch claim, or in his procuring, or accepting it. 
| of al * Grotius indeed carrys this matter farther, and main- 
Mins, chat if our oaths are not directed to man but to 
cir . »Gret. ibid. 5 XIV. 


God, 


hould be lawful, and though there is no particular in- 
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God, that is, if our engagements are properly vows ant 


XIV. 
(the ol 


not oaths; or if they are indeed ſuch, as tend to cone gige i 
a claim upon them, to whom we ſwear, but any tin io giv 
can be objected to that claim, ſo as to ſet it aſide; whiciſogth 
is the caſe where an oath is extorted; we are then obWMrzord 
liged to make good what we have ſworn to, net i oblis 
virtue of their right, to whom we ſwear, becauſe, H to 
the ſuppoſition, they have no right, but in regard tie do 
God, by whom we ſwear. If this reaſoning was jul, |! 1 
an oath given to a robber, not only when he has 1 <0! 
cured it fairly, but when he has extorted it by umu conf 
fear, would be binding upon the juror. jenalty , 

To clear up this matter we will firſt ſuppoſe our ei If ve 


gagement to be properly an oath : where beſides thaW"igato 
appeal to God, there is the appearance of ſome rig rm 


or claim conferred upon the party, to whom we ſwear it, is 
If this right or claim is void in itſelf, or if any thing cu Act a 
be oppoſed to it, which would ſet it aſide, ſo that ti caſe 
promiſer, if he had not ſworn, would not have beiter w. 
bound to performance; yet if he has ſworn, the oath nta 


ſays our author, will bind him. Now this deciſion ortet 
planely proceeds upon this falſe principle, that the oath{Mhnced 
is a diſtinct covenant in itſelf, and not a part of theton, i 
pat, which it is intended to confirm, But the tre mde t 
notion of an oath, as already explaned, ſhews that it mad: 
is no ſuch diſtin& covenant, that it does not properly {Wpomiſ 
contain in it the notion of an obligation, if we ſeparateMWWhen' 
it from ſome other obligatory pa&, with which it iat G 
joined: the obligation of it amounts to no more, than Hug. N 
the addition of an extraordinary penalty, if we fallily de vo 
in that pact. If therefore we take away the obligation Wie eff 
of the pact, to which ſuch penalty has been annexed by I the 
ſwearing to it; what becomes of the penalty, that is, {lire « 
| comes 
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{the obligation of the oath? I make a promiſe or 
ige in a contract: by this act I oblige myſelf to do 
to give ſomething. I ſwear to this pact; the oath 
engthens this obligation, by ſubjecting me to an 
maordinary penalty, if I do not act conformably to 
obligation. But by ſome flaw in the pact there hap- 
ng to be no obligation ariſing from it: how there- 


if I do not do what I was obliged to: but I am, 
p account of that flaw in the pat, obliged to nothing; 
pl conlequengly, let me act as I will, IL am clear of ths 


enalty , | 

If we ſuppoſe, what is not true, that the oath is an 
kleatory act diſtinct from the promiſe or contract 
(firmed by it; the obligation of an oath, in this view 
it, is between. God and the juror; ſo that it will in 
ſi amount to a vow, We ſhall therefore ſee how 
le caſe would ſtand upon this ſuppoſition, if we con- 
ker what would be the effect of a vow in ſuch cir- 
mſtances, Suppoſe therefore a vow to be unjuſtly 
aorted ; does ſuch vow bind the perſon, who is thug 
haced to engage in it? To determine upon this que- 
ſion, it will be neceſſary to obſerve, that as a promiſe 
Made to a man does not oblige, unleſs he, to whom it 
8 made, accepts it; fo neither does a vow, which is a 


operly MWiromiſe made to God, oblige, unleſs God accepts it. 
parateMWhenever therefore we have ſufficient reaſon to believe, 
1 it eat God does not accept a vow, ſuch vow is not bind- 
than ng. Now the caſe ſuppoſes ſome damage ta ariſe from 
falſity de vow to the party engaging in it; which damage is 
gation the effect of the other partys injuſtice, who extorts it 
ed by W's the uſe of force. I cannot therefore ſee what grounds 
at is, lere can be to imagine, that God accepts ſuch a vow, 
comes | upleſs 


re do I incur the penalty annexed ? I am ſubject ta 
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unleſs we would make him a party in the injuſtice, ar 


ſuppoſe, that he conſents to the damage, which muſt vi, | 
ſuſtained by the performance of it. | 8 
Effect of XVI. Whatever effect there is in an oath, mere . , : 
22 as an oath, or as it ſubjects the juror to the guilt IF 
extend to perjury, if he falſifys, this effect does not deſcend i uf 
| 38 the heirs of the juror. It has indeed been ſhewn ele F * 
where, that as far as any contract, which has been con . [i 
firmed by an oath, affects the goods of the juror, ſu 115 
contract will bind his heirs. But then it does not bin "1 
them under the penalty of perjury : becapſe an oath ! Which 
a perſonal appeal to God; it is an act, by which th the 
perſon, who makes this appeal, imprecates the diyin * 
diſpleaſure upon himfelf, or renounces for himſelf th 5 7 
divine favour, if he does not perform what he ſwe: 
to: and conſequently the penalty of incurring the c 1 
vine diſpleaſure, or of forfeiting the divine 3 23 
the oath is not kept, is merely perſonal, or does not all. 
fect the jurors heirs. ap 
A man may endeavour to extend this penalty i; up 


ther, by wiſhing a curſe upon his heirs, by unprecating 
the divine diſpleaſure upon them, or by renoun 
cing the divine favour towards them, if they do nc 
perform what he has ſworn to. But whatever fe: 
ſuperſtition may produce in them upon account « 
ſuch an execration ; it is very evident, that realo 
and religion would ſhew it to be impoſſible for an 
one to renounce the favour of God and the hopes 
his mercy for any one but himſelf; and conſequent 
that the penalty of perjury is confined wholly to hi 
ſelf, however he might endeavour to extend it to Iu 
heirs, 0 
» Grotius ibid. $ XVII. 


XVI 
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XVII. When we threaten to do any cauſeleſs harm, Oaths to 


nd ſwear to put thoſe threatenings in execution; A 


i plane that ſuch an oath confers no right at all up- ing as 
n any one. It certainly confers no right upon the per- . 
ba, who is to ſuffer. this harm; or if we could ima- 

zne it to confer any, we may be ſure it is ſuch a right 
s he very readily gives up; becauſe we are ſure that 
te, like all other men, is deſirous to keep free from 
bfering harm. And if we have engaged to do him 
tis harm by a promiſe made to ſome third perſon, 
which promiſe we have ſworn to; this promiſe is void. 
[therefore we apprehend ourſelves to. be bound under 
de penalty of perjury to do ſuch harm, it muſt be by 
n obligation to God, in the way of a vow. But the 
matter of ſuch oaths, even in this view of them, will 
ways be ſufficient to ſet them aſide ; ſince we may be 
ertain, that God does not accept them. So that the 
wor, though he is guilty of profaning Gods name by 
uus ſwearing, is not guilty of ** by not doing 
mat he has ſworn. - 
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CHAP. XV. 
Of Marriage. 


I. Marriage what. II. Polygamy inconſiſtent with the u. 
tion of marriage. III. The caſe of polygamy under a 


before the moſaic law. IV. Polygamy forbidden by n 
goſpel. V. Divorce forbidden by the law of nat" tb 
VI. In what manner adultery diſſolves marriage. VII. 8 no 
uſage does not make a marriage void. VIII. A ſeconWncp 
marriage is a nullity, where a former ſubſiſts. IX. a | II. 
of conſummation in what inſtances it voids a marriogl x: pol 
X. Marriages between relations how made indaii i natu 
XI. Force may make a marriage a nullity. XII. The ef" on 
fetts of an error in the contrat? of marriage. XIII. Wait all 
of parents conſent not always ſufficient to make a mar" fo 
riage void, XIV. Huſbands authority whence jt ariſiſ i ids c 
XV. What concubinage is a good and valid marriage. 7 
t All 
Marriage Mg is a contract between a man and tes ſh: 
2 woman, in which by their mutual conſem ine by 
each acquires a right in the perſon of the other, for ti ontrat 
purpoſes of their mutual happineſs and of the produces n 
ction and education of children. Little, I ſuppoſe, ne«Wtte fir 
be ſaid in ſupport of this definition; as nothing is af bds di 
firmed in it but what all writers upon natural law ſcenltther 
to agree in. I have mentioned indeed no more partie diſolv 
than a man and a woman: but I would not be undettics aft 
ſtood by this way of expreſſing myſelf to take it fo We 
granted 1n the definition of marriage, that it is natural amy. 


ly unlawtul for the ſame man to marry more womeſi will 
than one: this expreſſion is conſiſtent enough witch agent 


luch polygamy; becauſe if he marrys ever ſo many, eac 1010 
contra 
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tract is only between a man and a woman. I have 
fined marriage to be a contract; becauſe mere cohabi- 
nion is never, that I know of, called by this name. 
ud the ends or purpoſes, which I have aſſigned; the 
qutual happineſs of the parties, and the production and 
zucation of children; ſeem on all hands to be looked 
co as the moſt natural ends of this contract. We 
a therefore proceed to conſider what determination 
tis notion of marriage will lead us to in ſome of the 
nncipal queſtions relating to it. 

l. * The chief points, about which moraliſts differ, Polygamy 
Mi: polygamy and divorce. Some contend, that the law gent 5 
nature does not make it neceſſary, for only one man the notion 
ad one woman to be parties in the marriage contract, >< : 
u allows the ſame man to engage, in this manner, > 
ad for theſe purpoſes, with as many women, as he 
ends convenient. And they contend farther, that the 
Wine law does not require this contract to be perpetual, 
but allows it either to expire at ſuch a time as the par- 

Wits ſhall agree upon at firſt, or to be diſſolved at any 
Wine by their mutual conſent. Others maintain on the 
Wontrary, that the law of nature forbids polygamy, or 
Woes not allow a man to marry a ſecond wife, whilſt 
lie firſt is living ; and that the ſame law likewiſe for- 
bas divorce, or does not allow the contract of marriage 
ether to be made temporary from the firſt, or to be 
YFdiſlolved at the diſcretion and by the conſent of the par- 
tes afterwards. | 

We will firſt examine the queſtion concerning poly- 

&my. And in order rightly to underſtand this matter, 
womelFit will be neceſſary to obſerve, that whatever is incon- 
gh wür atent with the right, which each party gives to the 


|Grotius L IT. Cap. V. FIX. | 
Contra X 2 other, 
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other, by the contract of marriage, is inconſiſtent wit 
the contract itſelf, and cannot be conſidered as a pan 
or condition of it. And ſince the law of nature forhi, 
us to break our contracts; it follows, that ſuppoſg 
polygamy is inconfiſtent with what we agree, to in thy 
contract of marriage, with the right, which each p: 
gives the. other in his or her perſon, then polyoan 
muſt be inconſiſtent with the law of nature. The ma 
and the woman, who are the parties in à contract « 
marriage, give to each other a mutual right in the 
reſpective perſons. What right the man naturally haz 
the perſon of the woman, or the woman in the perſor 
of the man, is to be determined by the natural ends 0 
- purpoſes, for which this mutual right is given. If the 
upon examining this right by thoſe ends or purpoſe 
it ſhall be found to be inconſiſtent with polygamy; th 
conſequence will be, that by entering into a contract 
marriage, or by giving each other ſuch a right, the 


have precluded themſelves ſrom polygamy. by the ven Pol 
act of marrying, though they ſhould not preclude them ether 
ſelves in expreſs terms. Becauſe it is tmpoſſible to ſupMnwmb 
poſe them to will or intend contrarieties at one and th ¶ me m 
ſame time: if they have a will or intention to give ea 4s to 
other ſuch a mutual right in their reſpective perſons de w 
this will or intention effectually precludes them front def 
willing or intending, at the ſame time, whatever is: con that t 
trary to ſuch right. We may go one ſtep farther. A have 
the liberty of polygamy is tacitly taken away by the the w. 
contract of marriage, when nothing is particularly ſaiq; null ri 
about it, ſuppoſing, that upon enquiry we find ſuci not t 
liberty to be inconſiſtent with the mutual right confer i for tl 


red by the parties; ſo likewiſe, upon the ſame ſuppoſi lvino 


tion, the parties cannot give each other this liberty bi wm. 
an 
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ny expreſs conditions annexed to the contract for this 
purpoſe, at the time of making it : becauſe if the con- 
n& itſelf is binding, all conditions, which are incon- 
tent with the obligations of ſuch contract, are void; 
if on the other hand theſe conditions are conſidered 
z binding, then they will ſet aſide the contract or make 
that void : fo that wherever there is a valid marriage, 
it takes away the liberty of polygamy or makes it un- 
ful; and wherever the man and the woman have ſo 
ontracted as to allow of polygamy, if I may call it ſo, 
there is no valid marriage. In order therefore to ſhew, 


tat polygamy is naturally unlawful, or that the parties, 


by their mutual conſent in marriage, have precluded 
themſelves from the liberty of marrying any one elle, 
yhilſt this contract continues in force; we are to ſhew, 
that it is inconſiſtent with the mutual right, which 
ach of them has conſented to give the other in his or 
r perſon. | 
= Polygamy may be conſidered as of two ſorts ; it is 
eher a contract of marriage of one woman with any 
umber of men more than one; or a like contract of 
me man with any number of women more than one. 
As to the firſt ſort of polygamy; I do not find, that 
the writers, who favour polygamy the moſt, undertake 
s defend it. They ſeem to be agreed in maintaining, 
that the fame woman ought not, at the ſame time, to 
ve more huſbands than one; or that, in marriage, 
be woman is naturally obliged to give the man ſuch a 
ul right in her perſon, for the purpoſes of marriage, as 
ot to leave herſelf at liberty to diſpoſe of her perſon, 
for the ſame purpoſes, to any one elſe, whilſt he is 
iving. We may therefore take it for granted, that a 
wman, when ſhe marrys a man, binds herſelf not 
X 3 to 
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or that he ſhould part with as much liberty for her be 
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to have children by any one elſe, and to contrive on 
for his happineſs, as a huſband, excluſively of ; 
others; that ſhe binds herſelf to admit none beſide 
him to ſhare in her bed, or in her conjugal affectio 
This then being allowed to be the obligation on t 
womans part, there cannot at firſt ſight, one wouk 
think, appear to be any reaſon for imagining the obliga 
tion on the mans part to be different from it. When ty 
people give each other a mutual right in their reſpe 
Etive perſons ; the moſt natural concluſion is, that 
right given is equal on both ſides; if there is no ex 
preſs reſerve to the contrary. Whatever liberty th 
woman parts with for the benefit of the man ; it is na 
tural, that ſhe ſhould receive an equivalent from him 


nefit. Unleſs therefore ſome exception is particular 
agreed upon between them; he muſt be underſtood: 
marriage to give her the ſame right in his perſon 
which ſhe gives him in hers ; that is, a full right toll 
for the purpoſes of having children, 'and of their mu 
tual happineſs; ſo as to make the effect of the con 
tract the ſame on his ſide, and on hers, by binding him 
ſelf not to admit any, beſides her, to ſhare either in hi duſiv 
bed, or in his conjugal affection. Child! 

It may be ſaid indeed in reply to this concluſion, or tat 
rather to the premiſes from whence it is deduced ; that ven 
the reaſon, which lays the woman under reſtraints in The 
this particular, does not extend to the man. She is not © he 
allowed to have more husbands than one; becauſe it 5 un 
ſhe had, amongſt many huſbands, it would become tithe 
uncertain, to which of them any child or children of alt 
hers belong. Whereas there is no danger of any uncer- I S 
tainty, in the iſſue, from a mans having more wives adv; 

than 


cOnJu1 
which 


and v 


XV. NATURAL LAW. 


an one : becauſe each of the wives cannot but be ſure 
hich child is her own, and which is anothers. But 
ben this is urged as a reaſon, why, though the man 
jonas actually an excluſive right to the perſon of his wife, 
jet we cannot from thence conclude, that the woman 
has likewiſe naturally an excluſive right to the perſon 
of her huſband ; they who urge it, ſhould remember, 
ant aſcertaining the iſſue of the man, is ſo far from 
king the only end, that it is not the principal end, 
which even he propoſes; and much leſs can we imagine 
the woman to have no other end in view, but to make 
te man certain what children are his. And nothing is 
aner, than that the nature of an obligation, ariſing 
om a contract, can never be determined by a conſi- 
fration, which is but a ſecondary one in the intention 
A one of the parties, and which never entered at all in- 
v the intention of the other. The principal end of each 
party is the production of children from the body of 
te other, and the happineſs, which each expects in the 
conjugal affection of the other. But if theſe are the ends, 
which they mutually propoſe in contracting to be man 
and wife, it can never be ſhewn, that the woman, ex- 
cufive of all others, has not the ſame right to have 
children of his body, and to enjoy his conjugal affection, 
that the man, excluſive of all others, has to have chil- 
dren of her body, and to enjoy her conjugal affection. 
The happineſs of the woman is of as great importance 
to her, as the happineſs of the man is to him: and ſhe 
s under no previous obligation to conſult his happineſs 
either ſolely or principally, any more than he is to con- 


gining, that the contract of marriage ſhould have his 
advantage more in view than hers, or give him a greater 
X 4. advan- 


ſult hers. There is therefore no natural reaſon for ima- 
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which engages her to enter into the contract of mar- 


view, or, if ſhe has, that ſhe ſhould conſent to give him 
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advantage, than it gives her. If each party has an equi 
advantage in view, they conſent only upon condition 
of obtaining an equal advantage : and their conſent up. 
on theſe terms will not make the obligation of one 0 
them different from the obligation of the other. 

The only way therefore, that is left to make poly. 
gamy lawful on the mans part, is by ſome expreſs con 
dition annexed to the contract. But fuch a condition, if 
it is inconſiſtent with the ends propoſed in the contra, 
cannot be annexed, ſo as to be binding upon the wo. 
man, without deſtroying the contract. Now the happi 
neſs of the parties in their marryed ſtate is one of the 
principal ends of marriage. But if domeſtic happineſ 
for herſelf is the end, which the woman propoſes, and 


riage; ſhe conſents no otherwiſe to give the man 2 
right to her perſon, but upon condition of his obliging 
himſelf to contrive for her quiet and happineſs in the 
marryed ſtate, as far as he is able. It is unnatural and 
abſurd to fuppoſe, either that the woman has not this in 


a right to her perſon upon any other terms. And if the 
man conſents to take her upon theſe terms, it is evi- ¶ but tc 
dent what obligation ariſes on his part from ſuch con- ¶ ing, 
ſent. Now no reaſon can be given, why the contract of ¶ mille: 
marriage ſhould not be ſo far like other contracts, that a par 
whatever diſcharges the parties on one ſide from their I powe 
obligation, ſhould at the ſame time diſcharge the par- © bn 
ties on the other ſide from theirs, and make the whole II bert 
contract a nullity. But this is the effect of a liberty of I man, 
polygamy granted to the man, even with the expreſs I upor 
conſent of the woman: it releaſes him from the na- fuch 
tural obligation of promoting her domeſtic happineſs, I d 
R A 
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s far as is in his power: and conſequently, by releaſing 
im from his obligation, it makes the contract itſelf a 
ty from the beginning. So that, notwithſtanding 
here there is ſuch a liberty, there may be cohabita- 
jon, there can be no marriage. I need not, I ſuppoſe, 
t forth the jealouſies and quarrels, which are almoſt 
mavoidable, where the ſame man has more wives than 
the fact, without enlarging upon it, is evident 
nough to convince us, that he, who ſhall thus coha- 
he wo. it at the ſame time with a number of women, is far 
om making the beſt proviſion, that he can, for the 
domeſtic happineſs of any one of them. Taking then 
this fact along with us, we may ſee how little force 
there is in what is ſometimes urged in favour of poly- 
my; that no injury is done to the former wife by 
narrying a ſecond in her life-time, if ſhe has conſented 
it; ſince the huſband cannot do her an injury by giv- 
vg her only a part of his affection, when ſhe has before- 
hand agreed to let him divide his affection between her 


would not be to make it lawful for him to enter into 
: ſecond marriage, the firſt ſtill continuing in force, 


$ evi- Wbut to ſet the firſt marriage itſelf aſide from the begin- 
con- ing, and to make it no marriage at all. We are 
act of W miſled by calling it a conſent to be ſatisfyed with only 
„ that Wa part of his affection; it is a conſent to give him the 
| their W power of making her happy or unhappy, juſt as his 
> par- W own intereſt or caprice ſhall direct him. If we put a 
whole IJ iberty of polygamy, allowed by the woman to the 
rty of I man, into theſe terms, the effect, that it would have 
epreſs ¶ upon a contract of marriage by being joyned to 
e na- ¶ ch contract, will appear more evidently. The man 
neſs, ¶ ud woman in the contract of marriage have their mu- 


tual 


md others. The effect of allowing ſuch a liberty to him 
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tual happineſs in view, and this mutual happineſs is the 
end, which determines them to enter into ſuch a con 
tract: each party therefore is underſtood to give the 
other, by the contract, a right in his or her perf 
upon condition only, that each ſhall be bound to pre 
mote the happineſs of the other: but the womalffi 
in the mean time conſents, that the man ſhall be x 
liberty to follow his own humour, and to make her 
happy or unhappy, as that humour ſhall lead him, 
Such a condition as this is ſo planely contrary to his 
part of the obligation in marriage, that it is impoſſible 
for the marriage and the condition to ſubſiſt together; 
if the marriage is valid, the condition mult be void; 
if the condition is binding on her part, who grants i, 
the marriage muſt be a nullity. 

I ſay farther, that the woman is bound in conſcience 
to ſtipulate for the entire affection of her huſband, and 
that ſhe puts it out of her power to do her duty, 
if ſhe conſents to be his wife upon any other terms. Her 
conſent to be his wife certainly implys, that ſhe con- 
ſents to have children by him. And as the production 
of children is neceſſarily attended, on the part of the 
mother, as well as of the father, with the duty of pro- 
viding for them, and educating them in the belt 
manner, that ſhe can; ſhe puts it out of her power to do 
her duty, if ſhe agrees to have children upon any terms, 
which will put it out of her power to provide for them 
and educate them, ſo well as ſhe might have done. But 


certainly ſhe will not be able to provide for them and 
to educate them, ſo well as ſhe might have done, if ſhe 
conſents to let him divide his affections between her 
and other women, and conſequently between her children 
and theirs. Upon this principle, a liberty of polygamy, 
annexcd to a a marriage, muſt at firſt ſight be 
all 
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nd perhaps upon a cloſer inſpection ſuch a condition 
will be found to be void, The duty of the mother to 
provide for and educate her children may indeed be 
ſuppoled to be of the imperfect ſort; and if it is, a 
imple tranſgreſſion of ſuch duty in any act would not 
de ſufficient to make that act void. But in the caſe 
ſuppoſed the mother does more than ſimply tranſgreſs 
her duty; ſhe takes from herſelf the power of diſcharg- 
ing it: and the law can never allow the validity of an 
it, by which the agent, if the act was valid, would 
be no longer obliged to obey the law. 

Before we leave this ſubject, it may be worth our 
while to look back to their opinion, who contend, 
that polygamy on the part of the woman is unlawful 


ſcience 


* huſbands than one, the iſſue would be uncertain, and 
„ an 


the man might place his affection, or employ his care, 
duty, Nor beſtow his goods, upon children; which are not his; 
s. Her Wor might on the other hand be wanting in ſome of 
e CO thoſe duties to his own children; as not having ſufficient 
uction evidence, which children ſhe had by him, and which by 
of the ¶ ome other of her huſbands. It is ſtrange, that this 
f pro- ſhould be thought a ſufficient reaſon in the nature of 
beſt f de thing to bar the man againſt allowing the woman 
to do aliberty of having more huſbands than himſelf; and 
erms, i yet that a like reaſon ſhould not be ſufficient to bar the 
them W woman againſt allowing a liberty of the ſame ſort to 
e. But WI the man. If it is matter of duty in him to ſecure all the 
n and I benefits in his power to his own children; it muſt be 
if ſhe as much matter of duty in her to ſecure all the bene- 
1 her I fits in her power to her own children; which, as we 
Idren I have already ſeen, ſhe does not do, if ſhe allows him, 
amy, wailſt ſhe has a right in his perſon, to have children 
Ong : I by another woman. 

What 


upon this principle, that if ſhe was to have more 
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miſtake. In order to ſhew, that the law of nature for- 


though the woman endeavours by her conſent to make 
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What is moſt apt to miſlead us in this enquiry i, 
that only two perſons are concerned in each ſeparate 
contract of marriage; for which reaſon we conclude, 
that they may model the contract, as they pleaſe, 
without injuring any one: no other perſon is injured 
by any conditions, which they two agree upon ; be. 
cauſe no other perſon has any thing to do in the cob. 
tract, or in any conditions, which relate ſolely to them. 
ſelves : and neither of them can be injured by ſuch 
conditions or reſervations z becauſe they are ſuppoſed 
to be made with the joynt conſent of them both. lf 
then there is no injury done to any perſon by 
polygamy, it may be thought impoſſible to prove, 
that the law of nature forbids it. But in this way cf 
reaſoning in defence of polygamy there is a great 


bids it, there is no occaſion to ſhew, that any perſon 
is injured in the firſt inftance by a liberty of prafti- 
ſing it. Inſtead of attempting to ſhew the unlawfulnels 
of it in this method, we compare ſuch a liberty with 
the notion of the marriage contract; and if we find, 
that polygamy and the marriage contract are incon- 
fiſtent with one another; the concluſion is, that the 
nature of this contract ſo forbids polygamy, that the 
contract of marriage and a liberty of polygamy cannot 
ſubſiſt together. The conſequence of which is, that 


the mans ſubſequent marriage lawful, it is not in her 
power: as the former contract between them two ſent | 
has taken from him the liberty of entering into a I beca 


ſecond marriage, fo it has taken from her the power 1 * It 

of giving him ſuch a liberty. They muſt either agree I lis 

to make their former marriage void : or otherwiſe | then 
this 
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his former marriage, if it continues in force, will 
make his ſubſequent marriage with any other woman 
; nullit7. Whether they could by mutual confent 
aſſolve their marriage is another queſtion : but whether 
hey could or not, polygamy would ſtill be inconſiſtent 
with the marriage contract, and would, by the nature of 
that contract, be rendered impoſſible : for if they could 
diſſolve it, then the ſecond woman, that he takes, would 
te. his only wife; and if they could not diſſolve it, he 
could have nowife beſides the firſt, as long as ſhe lives. 

am aware it may be objected here, that allowing 
dl, which has been urged, to be true, it would only 
prove the impoſſibility of polygamy, and not the un- 
awfulneſs of it. But we may obſerve in anſwer to this 
objection, that if it proves thus much, it proves enough 
for our purpoſe; it proves that the law of nature does 
not allow the ſame man to marry a ſecond woman, 
yhilſt his firſt is living and continues to be his wife; 
and conſequently, that his cohabitation with ſuch ſe- 
cond woman, under the pretence that ſhe is his wife, 
muſt be unlawful. However it is to be remembered» 
that one of the arguments, by which we have ſhewn, 
that it is not in the power of the wife, even by her 
own conſent, to grant the huſband a liberty of poly- 
gamy, was taken from the unlawfulneſs of ſuch con- 
ſent, from the inconſiſtence of it with the duty to her 
future children, which duty ſhe undertakes by con- 
ſenting to have children: for we ſhewed that her con- 
ſent to a condition of this ſort would therefore be void, 
becauſe it has a continued viciouſneſs adhering to it; 
as it takes away her power, or ſets aſide her natural 
obligation, of providing for her children and educating 
them in the beſt manner that ſhe can. 


III. 
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III. The authority of the law of Moſes, the practice 
of the patriarchs, who lived before that law was given, 
and of the iſraelites, who lived under it, are commonly 
urged in favour of the natural lawfulneſs of polygamy, 
It would however be neceſſary for them, who urge the 
authority of the law of Moſes in this queſtion, to in. 
form themſelves, how far the precept, which they com- 
monly produce as an evidence of its allowing poly- 
gamy, relates to this practice. The law ſays, — If a 
man have two wives, one beloved and the other hated; 
and they have born him children, both the beloved 
and the hated; and if the firſt-born ſon be hers, that 
was hated; then it ſhall be, when he maketh his ſons 
to inherit that which he hath, that he may not make 
the ſon of the beloved firſt-born, before the ſon of the 
hated, which is indeed the firſt- born: but he ſhall 
acknowledge the ſon of the hated for the firſt-born, by 
giving him a double portion of all that he hath. _ As 
the law ſeems here to make a proviſion againſt an in- 
convenience, which might ariſe from the practice of 
polygamy, they, who favour the natural lawfulneſs of 
ſuch practice, infer, that the moſaic law muſt have 
allowed of it; ſince no law can be ſuppoſed to guard 
againſt the conſequences of any practice, if it did not 
allow the practice itſelf. But in this inference from the 
paſſage before us, they planely take for granted, that 
the beloved and the hated wives muſt both of them be 
living at the ſame time : whereas neither the words 
nor the deſign of the law make ſach a ſuppoſition 
neceſſary. The inconvenience here guarded againſt 
might as eaſily happen, and might be as proper to be 
guarded againſt, if the wife, whom he hated, was 

Deuter. XXI. 15. &c. 
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lad, before he marryed the other, whom he loved; 
$ if both of them were alive together. It may be ſaid 
ndeed, that ſuch an interpretation of the paſſage in- 
rerts the order, in which the wives are mentioned: for 
he beloved wife is mentioned firſt in the precept; 
whereas the interpretation ſuppoſes her to have been 
the ſecond. But this is a very weak objection: there is 
o reaſon for ſuppoſing, that the lawmaker, in men- 
toning, the two wives, muſt neceſſarily obſerve the 
order, in which the man was marryed to them : nay the 
aft, as it is here ſtated, ſeems rather to imply, that 
te was firſt marryed to the hated wife; for the eldeſt 
ſn is ſuppoſed to be hers. | 

This interpretation will appear the more probable, 
f we compare this precept with another, that is to be 
found in the ſame law. — neither ſhalt thou take a 
viſe to her ſiſter to vex her, to uncover her nakedneſs 
beſides the other in her life time. — This paſſage is 
rendered in the margin — Thou ſhalt not take one wife 
to another &c— And the leaſt acquaintance with the 
original language will inform us, that the words will 
rery well admit of this marginal tranſlation. Indeed, if 
ve attend to the precept itſelf, we ſhall find, that the 
teſt rules of interpretation require us to tranſlate it in 
this manner. The reaſon of the law extends not only 
bo the marriage of the firſt wifes ſiſter, but to the mar- 
nage of any other woman, beſides the firſt wife. The 
reaſon of the law is, that the firſt wife might not be 
made unhappy. And certainly ſhe would be at leaſt as 
Ikely to be made unhappy by his marriage with a 
voman, who was not at all related to her, as by his 


marriage with her own ſiſter. If then the obligation of 
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the law ought to be extended as far, as the reaſon of tention 
extends, we muſt look upon this paſſage as a prohibiticſ e ® 
of polygamy. Another rule of interpretation is, tha Thi 
law ought to be underſtood in ſuch a ſenſe, as will gull © thy 
ſome meaning to all the words of it. But if we ſupp” aun 
this precept to relate only to the marriage of m de lay 
fiſters, and the law elſewhere forbids ſuch marriage uni lauf 
verſally, without conſidering whether the former ſiſe mother 
is living or dead, the words — in her life time— wii ne. 
have no meaning or a very improper he. : Ueld the nal 
they imply, that a man, after the death of his wik 13 
might marry her ſiſter, they will have no meaning: an Rence 
if they imply this, their meaning will be an imprope * 


one; becauſe it will make this precept inconſiſtent wit ® as 
ere | 


if this precept relates to polygamy, the words have 


clear meaning; they were added to ſhew, that, thoug it i 
a man might not marry a ſecond wife in the lite time be Pra 
of the firſt, yet the lawmaker did not deſign to forbic ed 
his marrying a ſecond wife, after the firſt was dead re: 
It muſt be owned indeed, that the law does not elſe 75 n 
where expreſsly forbid the marrying of a wifes ſiſter 7 
ſuppoſing the wife to be dead; but it forbids ſuch mar * 
riage by neceſſary conſequence. In the * book of le by of 
ticus the ſeveral degrees of conſanguinity and affinity, 20 . 
which bar marriage, are enumerated ; and all of them Wide 
are deſcribed on the part of the man; that is, the la "_ 
declares, that a man ſhall not marry a woman, if ſhe 7” 
ſtands in ſuch or ſuch a relation to him. But we maj *% | 
infer by neceſſary conſequence, that whatever degree of N to 
conſanguinity or affinity renders it unlawful for a man 4 : 
to marry a woman, the ſame degree would in the in- . 


t Levit. XVIII. 6. 5. 8. &c. 
a | Dei 
tention 
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tention of the lawmaker render it unlawful for a woman 
to marry a man. Thus for inſtance, the law ſays 
Thou ſhalt not uncover the nakedneſs of thy fathers 
or thy mothers ſiſter, that is, a man ſhall not marry 
his aunt — muſt not we conclude from hence, though 
the law has not expreſsly ſaid it, that it was equally 
unlawful for a woman to marry her fathers or her 
mothers brother, that is, to marry her uncle ? In like 


4 manner, when the law ſays, — Thou ſhalt not uncover 
"me the nakedneſs of thy brothers wife, that is, a man ſhall 
wie t Marry his brothers wife; — the neceſſary conſe- 
- quence is, that it muſt be equally unlawful for a woman 
* o marry her ſiſters huſband : becauſe whatever rela- 
* tion there is between a man and his brothers wite, 
= bere is juſt the ſame relation between a woman and 
3 ter liſters huſband, : 

bow It indeed we were to interpret the law of Moſes by 


tie practice of the iſraelties, who lived under it, we 
*—_ might at firſt ſight be inclined to think, that it had no 
dead here forbidden polygamy. But then, if on the other 
land we conſider, in how many inſtances their hiſtory 
er nforms us, that they neglected to obſerve their law, 
ne ſhall find their practice to be far from a certain 
1 ule of forming any opinion about the meaning of the 
aw, ſo as to judge from thence either what that law 
lorbids or what it allows. 

The example of the kings of iſrael, in marrying 
many wives, and in taking many concubines is urged 
lere, not ſo much to ſhew what was generally ſuppo- 
Yd to be the tenor of the law upon this head, as to 
arry us back to the law itſelf, which ſeems to tolerate 
them in this practice, when it only commands them 


not to * multiply wives: for as multiplying wives 
" Deuteron. XVII. 16. 17. 18. 
1 4 


implys 
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nly bad determined, that an armed force of horſemen was 
on. Wot to be brought into the field, and the letter of their 


ww had forbidden a man to take one wife to another. 
When therefore the legiſlator ſays, that the king ſhall 
wt multiply horſes or wives, the ſpirit of their polity 
n one inſtance, and the letter of their law in the other, 
ud ſufficiently determined, how far he might go, and 
were he muſt ſtop in theſe two particulars. But nei- 
her the ſpirit of their polity, nor the letter of their 
ww had determined what quantity of riches a man 
night accumulate: ſomething therefore was in this 
aſtance to be left to the prudence of the king; the 
toundary, how far he might go, and where he muſt 
op, could not be preciſely fixed; he was to take care 
ny, that he did not go too far, and was command- 
din general not greatly to multiply to himſelf filver 
Wd cold. 

We are told farther, that, when Nathan was ſent to 
nid to expoſtulate with him in the name of God 
Woncerning, his crime of adultery and murder, in the 
ile of Uriah, Nathan amongſt other bleſſings, which 
wid enjoyed, mentions particularly, that God had 
wen him his maſters wives. Grotius takes notice of 
lis as an argument in favour of the lawfulneſs of po- 
gamy under the moſaic diſpenſation: but as he does 
W" explane himſelf, I cannot tell, whether he concludes 
Ws fact to make for his purpoſe from the gift of 
"Wy wives being called a bleſſing, or from Nathans 
Wing, that God had given David theſe many wives. 
5 to the number of his wives being called a bleſſing, 
aliords us no grounds for concluding, that the mar- 
ing many wives was agreeable to che ſtrictneſs of 
le law : becauſe when David was to be reproached 


Y 2 with 
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tion to teach them this law in all its branches. Thou 


own reaſon, or ſome divine revelation had made tie 
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with not being ſatisfyed with what he already enjoyed, 
it was natural to call that a bleſſing, which he looked Momp 
upon as part of his happineſs, whether the enjoyment nigh 
of it was tolerated by the law or not: nay there was kno 
more reaſon for reproaching him with it, if it was an lat t 
indulgence to him, beyond what the law according to 


the rigour of it would allow; than if it had been chen 
general permiſſion, which the law had granted proWid oj 
miſcuouſly to every one. But if the ſtrength of the IV. 
argument reſts upon its being ſaid that God had givenMjrope! 
David thoſe wives; it has but little to ſupport it. Ou opel 
author, if he had read three verſes farther, would hay toes : 
found, that the enjoyment of what God is ſaid to givWnany 
is not therefore to be looked upon as lawful, becaul@vtul. 
he is ſaid to give it. God there threatens, that HM wi 
would give Davids wives to his neighbour, who ſhoulgFothe: 
lie with them in the face of the ſun. This threatennFrage, 


was accompliſhed, when Abſalom ſpread a tent upo 
the houſe top, and lay with his fathers wives there 
But Grotius, I ſuppoſe would not conclude, that At 


ſaloms act was lawful, from Nathans having ſaid, ti put aw 


God would give him his fathers wives. 
The patriarchs, before the law of Moſes was give 
undoubtedly practiſed polygamy. But this is no fn, v 
dence, that the law of nature allows of it; unleſs acculiar 
one could firſt ſhew, either that the patriarchs were Would 
much wiſer, than their contemporaries, as to haWkewiſe 
traced out exactly all the precepts of the law of natuÞ"ulbanc 
or that God had been pleaſed by ſome expreſs revelfÞuite, n. 
Kong | 
li their 
ght to 
th no 
'Luke 


we ſhould allow, that they were ready to obey this A 
in all reſpects, as far as they knew it; yet unleſs the 


comple 
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oked N complete maſters of all its precepts, their practice 
night in ſome inſtances not be conformable to it. And 
| know not by what arguments it can be ſhewn, either 
hat the patriarchs had by their own ſkill and applica- 
jon inveſtigated the whole law of nature; or that God, 
then he was beginning to call mankind to obedience, 
aid open to them at once all the parts of this law. 

IV. Before we leave this ſubject, it may not be im- 
proper to give the reader a ſhort view of what tlie 
goſpel determines upon it. Our ſaviour, though he 
does not mention and condemn this practice in fo 
many words, has ſufficiently taught us, that it is un- 
avtul. He declares, that whoſoever ſhould put away 
lis wife, unleſs for fornication, and ſhould marry 
mother, is guilty of adultery. But if a ſecond mar- 
age, after ſuch divorce, has this character, we may 
e ſure, that it would not fall ſhort of the ſame cha- 
ater, where there had been no divorce : if it is un- 
awful to marry a ſecond wife, after the firſt has been 
Put away, it muſt be at leaſt as unlawful ſo to marry, 
fore ſhe has been put away. St. Pauls authority is 
xpreſs to this purpoſe : 7 he commands, that every 
nan, who marries at all, ſhould have his own or his 
ſeculiar wife; and that every woman in like manner 
ſhould have her own or her peculiar huſband. He has 


to haWikewiſe aſſigned the natural reaſon, why neither the 
f naturWÞ\uſband is at liberty to diſpoſe of himſelf to a ſecond 
s revel'ite; nor the wife at liberty to diſpoſe of herſelf to a 
ThouWccond huſband, in the life time of the firſt partners 


i their bed: the reaſon is, that each has an excluſive 
abt to the perſon of the other; the wife, ſays he, 
th not power of her own body, but the huſband, 
Luke XVI. 18. i ert. . , 

17. 3 and 
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and likewiſe the huſband hath not power over his oy 
body, but the wife. 

V. The ſecond enquiry concerning the marriagy 
contract is, whether the law of nature allows of h 
yorce, or requires, that the contract ſhould be perpe 
tual ſo as naturally to continue during the joynt live 
of the parties, 

It ſeems to be evident, at firſt ſight, that this con 
tract, like all others, cannot naturally be diſſol ved, 
the diſcretion of one of the parties, without the con 
ſent of the other; whatever may be the effect, when 
both of them conſent. As the obligation is produce 
by their joynt conſent, nothing leſs than a like joyn 


of the parties has in the perſon of the other, ſuc frat 
right cannot juſtly be taken away without the conſen ral 
ot the party, whoſe right it is. the h 
I chule to take particular notice of this, in order M But“ 
correct their miſtake, who imagine, that, * as divor i '® * 
was permitted by the law of Moſes, it cannot but b Sant 
agreeable to the law of nature. Whereas whoever wi b © 
be at the trouble of looking into that law, and of conf Pre 
ſidering it with any degree of attention, will find thi of nx 
permiſſion to be far from deciſive : becauſe” he wi the t 
find, that under the law of Moſes divorce proceeded of na 
at the diſcretion and upon the authority of one of thi draw 
parties, The huſband, if his wife diſpleaſed him, wrott they, 
her a bill of divorcement and put her away. I ſhou! miſt; 
therefore think it impoſſible to prove from this perf War 
miſſion in the law of Moſes, that-divorce is in itſelf both 
agreeable to the law of nature: ſince the divorce, whicl huſb 
the law of Moſes permitted, is planely contrary to the _ 


Deuter. XXIV, 4. 
lay 
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aw of nature. I would not be underſtood to mean, 
that where ſuch a liberty was allowed to the huſband 
by ſufficient authority, it would be unjuſt in him to 
make uſe of it: for certainly when the law had tole- 
rated this practice, the woman, though ſhe did not 
expreſsly conſent to the divorce, at the time of putting 
her away, muſt be underſtood, as the knew what the 
aw was, implicitly or tacitly to have conſented to it, 


s OW 


rr jagt 
of di 
perpe 


t live 


S con 
ed. ol the time of marrying. She was aware, that her 
a a huſband had a legal power of putting her away, if ſhe 


diſpleaſed him; and as ſhe knew the conditions, upon 
which ſhe made herſelf his wife, ſhe could not but be 
ſuppoſed to agree to thoſe conditions, By theſe means 


where 
ducec 


10 

2 6 then, in conſequence of the eſtabliſhed and known to- 
cd |cration, the divorce would in this reſpe& become na- 
i turalz as it proceeded upon the declared intention of 


the huſband, and upon the implyed conſent of the wife. 
But what I contend for is, that this toleration itſelf 
was not natural, or that the law of nature could not 
but ol rant it. And if divorce, as it was allowed of by the 
* law of Moſes, would, without ſuch an authorized and 
f con expreſs toleration, have been inconſiſtent with the law 
d th of nature; I know not how any one can infer from 
_ the toleration of ſuch a ſort of divorce, that the law 
Seel of nature allows of divorce. Either this concluſion, as 
of th drawn from the mofaic law, muſt be given up; or elſe 
rot they, who defend it, muſt go as far as the moſaic per- 
houl miſſion will lead them, and conclude not only, that a 
is per marriage may naturally be diſſolved by the conſent of 
n itſell both parties, but that naturally every woman takes her 
whicl huſband upon ſuch conditions, that he alone by his 
to tha {ole authority may put her away, whenever he chuſesit. 
One would think indeed, that the authority of 
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* Chriſt was ſufficient to have determined, that no 
regard was to be had to this permiſſion, in our en- 


quiries, whether the law of nature allows of divorce 


or not; when he declares, that though Moſes allowed 
the iſraclites to put away their wives, yet from the 
beginning it was not fo, and that this practice was to- 
lerated for no other reaſon, but becauſe they were too 
ſtubborn to be called back at once, from their long: re- 
ceived cuſtoms, to a full obedience to the will and 
deſign of their creator. 

When we examine this queſtion, concerning divorce, 
by the law of nature, we muſt conſider in the firſt 
place what fort of a contract the ends of marriage 
make neceſſary ; whether they can be effectually ob- 
tained by a contract, which will expire of itſelf after 
a certain time, or may be diſſolved by the act of the 
parties at any time; or whether they require, that it 
ſhould be perpetual from the beginning, and incapable 
of being diſſolved afterwards. For certainly where a 
man and a woman conſent to be huſband and wife, that 
13, Where they enter into a contract of marriage, the 
ends, which they muſt, from the nature of the con- 
tract, have in view, determine what ſort of a contract 


it is, that they agree to. If thoſe ends require it to be 


a perpetual and indiſſoluble one, their conſenting to it 
for the attainment of thoſe ends implys, whether they 
expreſs ſo much or not, that they conſent to be huſband 


and wife for ever. Nay, if the ends of marriage re- 


quire ſuch a contract, though they ſhould annex 

to it any expreſs condition of being releaſed, after a 

certain time, or of being at liberty to releaſe themſelves 

by joynt conſent at any time; yet ſuch condition would 
Mat. V. 32. 


be 
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e void. If they have a will to enter into a contract, 
hich is in its on nature perpetual; they cannot at 
de ſame time with any effect will any condition, 


ether, | 

Now the ends of marriage are the mutual happineſs 
the parties, and the production of children. And we 
to enquire what fort of a contract theſe two ends, 
nich the parties contracting have in view, will make 
eſſary. * Dionyſius Halicarnaſſeus commends an in- 
tion of Romulus, by which one ſort of marriage 
$ rendered perpetual, and incapable of being diſſol- 
d: and upon this occaſion he makes an obſervation, 
ich will help to ſhew us, how much the happineſs 
the parties depends upon their entering into ſuch 
contract as this. This law, ſays he, engaged the 
res, who had no other reſort, to yield a ready com- 
lance to the temper of their huſbands : and it obliged 
e huſbands on. the other hand to treat their wives as 
neceſſary poſſeſſion, which they could not on any 
count relinquiſh.” Undoubtedly each party will be 
ore ready to comply with the temper of the other, 
| to correct likewiſe what is amiſs in their own, 
den they are under a neceſſity of continuing together 
Ir life, than if they had the refuge of a divorce, 
ene ver they grew diſagreeable to one another. 


Non of children, it includes in it the duty of main- 
ning and educating them in the beſt manner, that 
e parties contracting are able: ſo that they, who 
gage in a contract of marriage with a view to this 


. II. p. 95. 
end, 


chich ſhould make that contract not perpetual. Such 
contract and ſuch a condition cannot poſſibly ſubſiſt 


As to the other end of marriage, which is the pro- 
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end, muſt naturally be underſtood to bind themſelves t- 
this duty; the care of educating the future children in 
the beſt manner, that they can, becomes by marriagg 
the joynt duty of the huſband and wife. But this duty 
cannot be carried on by their joynt care, unleſs there is 
an union of affections and intereſt : nor can there bd 
ſach an union, when they know from the beginning, 
that at a certain time their mutual affections are to bg 
withdrawn from each other, and their intereſts to be {4 
parated : and much leſs can there be any effectual unionf 
when they are at liberty to withdraw their affeQtiong 
from each other, and to ſeparate their intereſts, at 
any time. 
Since then one of the ends of marriage, and the du. 
ty, in which the other end of it engages the parties 
require that the contract ſhould be perpetual ; the con 
ſequence is, that where a man and a woman enter intd 
the contract of marriage, they muſt, from the naturd 
of the act, conſent to make that contract perpetual$ 
becauſe it is abſurd to ſuppoſe, that they have a will tq 
contract for ſuch purpoſes, as require their obligatio 
to cach other to be perpetual and unalterable, and ye 
that at the ſame time they have a will to make tha de: 
obligation temporary or precarious. Ks 
It has I know been enquired, why this contract, as iii + b 
obligation is derived from the will of the two parties con 


_ | ty 18 0 
cerned in it, ſhould not, like other contracts, be capab'YF ;-. 
. . . _ 4 : I 

of being diſſolved by the will of the ſame parties. II .. 8 
a horſe of yours, and as you are willing to fel] him , 1. 
we agree upon the price: and after we have ſo agreed fer 
you take my money, and I take your horſe, After: equi 
few days or weeks are paſt, we are both of us ſorry fol . 

| | "MI requi 
having made ſuch a bargain; you are deſirous of having nur 
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your horſe and I of having my money again. What- 
ever obligation we were under from the bargain, that 
had been made between us; if one of us propoſes to 
ſet it aſide, and the other agrees to this propoſal, as 
there was no third party concerned in it, and conſe- 
quently no one is injured by ſetting it aſide, the effect 
of our ſo agreeing would be to make the bargain void. 
Nay ſuppoſe we had gone farther at firſt, and had 
agreed that the bargain ſhould be perpetual, that the 
horſe ſhould be mine and the money be yours for ever, 
that neither of us would at any time make a propoſal 


ſuch a propoſal, if the other made it: the effect would 
{ill be the ſame ; whenever one of us, though we had 
zzreed to the contrary, ſhould offer to ſet the bargain 
aſide, and the other, though in oppoſition likewiſe to 
the firſt agreement, ſl:ould cloſe with the offer; there 
would be an end of the contract; and no injury would 
be done to any one. Why then ſhould not the caſe of 
marriage be the ſame? A man and a woman agree to 
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N give each other a mutual right to one anothers perſons; 
nd ye they agree likewiſe to make this contract a perpetual 
e tha one: but after they have lived with one another for 

. Wl ſome time, they find reaſon to repent of their bargain, 
SY and both of them wiſh to be releaſed : as no third par- 
cc is concerned in the contract, or injured by diſſolving 
* pe. t; why ſhould not their conſent to releaſe each other, 
| lk as naturally and as effectually diſſolve this contract, as it 
bim „ould a contract of buying and ſelling? The ſhort an- 
greraſf (yer to this difficulty is, that the law of nature, which 
tel! requires one of theſe contracts to be perpetual, does not 
* * require the other to be ſo. For certainly, if the law of 
gb J "ature makes it neceſſary from the firſt, that, when two 


parties 


of ſetting the bargain aſide, nor either of us accept 
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parties will marry, the contract of marriage, into which 
they enter, ſhall be perpetual; the ſame law will for 


ever continue to forbid them to diſſolve that con. 
tract, after they are entered into it. There is an abſur. # 
dity in ſaying, that a contract, which is perpetyal in is 
own nature from the beginning, may lawfully be gif. 
ſolved at any time by the. conſent of the parties, who 
are engaged in it. But a common bargain of buying | 
and ſelling is not perpetual in its own nature; it is not 
only made, but modelled likewiſe, at the diſcretion of 
the parties; and as not only the obligation itſelf, but 
all the qualities of the contract are the effects of their 


joynt conſent, a like joynt conſent will change the qua- 
lities of it and diſſolve its obligation. The objectors, 


when they ſuppoſe the buyer and the ſeller to have 2. 
greed, that the obligation of their contract ſhall be per- 
petual, put the caſe as ſtrong as they can: but in the 
mean time, they do not attend to a material difference 
between a contract, that is perpetual in its own nature, 
whether the parties will or no, and a contract, that is | 
made perpetual only by the act of the parties them- | 
ſelves. A man and a woman are at liberty, whether 
they will marry or not: but if they will marry, they are | 
not at liberty, whether they will enter into a perpetual | 
contract or not: if they will marry, they contract for | 
ſuch purpoſes, as force them to contract for life. You 


and 1 are not only. at liberty, whether we will bargain 
for the horſe or not; but we are at liberty likewiſe, 


when we are determined to bargain for it, to model 


our bargain, as we pleaſe, and may either agree or not, 


that the bargain ſhall ſtand good for ever. Now ſince 


the former of theſe contracts is perpetual in itſelf, or 
face this quality of being perpetual is neceſſarily con- 
nected 
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rected with and inherent in the contract; it is not left 
o the diſcretion of the parties, after they have engaged 
in the contract, to change this quality, by any act of 
theirs, and ſo to make the contract temporary or pre- 
carious. A quality, which was not originally produced, 
i not liable to be deſtroyed again, by an act of their 
will, Whereas in the contract of buying and ſelling, the 
quality of being perpetual is derived wholly from the 
will of the* parties; and becauſe it is derived from 
thence, and not from the nature of the contract, it may 
be deſtroyed again, at their diſcretion, by the ſame 
cauſe, which at firſt produced i it. 

I have inſtanced in this contract of Wein and gel- 
lng, becauſe others, who favour the contrary ſide of 
the queſtion, have made choice of this inſtance to illu- 
ſtrate their opinion, But otherwiſe a contract of part- 
nerſhip, for trade or for any other purpoſe, has a much 
nearer reſemblance to marriage. However the principle 
here laid down is equally applicable either to partner- 
ſhips or to buying and felling. Though the partners 
ſhould agree to trade together, they are neither obliged 
from the beginning by the nature of their contract, to 
make the partnerſhip perpetual ; nor are they ſo far 
bound to continue in partnerſhip for their joynt lives, 
28 not to be able to releaſe one another by joynt con- 
ſent 3 notwithſtanding they bargained at firſt, that the 
contract ſhould be perpetual. Becauſe this perpetuity, 
conſidered ay a quality of the contract, is not, like the 
perpetuity of the marriage-contract, derived from the 
contract itſelf, and in conſequence neceſſarily connected 
with it : the perpetuity of partnerſhips, to which the 
partners agree, is the creature of their own wills, and as 
it was at firſt produced only by their joynt conſent, ſo 

it 
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it may naturally be deſtroyed again in the ſame m: 
by a like joynt conſent. 

VI. But though the contract of marriage cannot nal 
turally be diſſolved by the mutual conſent of the h 
band and wife, yet it happens in this as in all ot 
contracts, that the contract will become void, if eith 
party deprives the other of what ſuch contract has give 
him or her a perfect right to: where the agreement 
broken on one ſide, the obligation ceaſes on the other 
Now by the contract of marriage each party has an ex 
cluſive right in the perſon of the other for the purpoſei 
of producing children. Adultery therefore, which de 
prives one of the parties of this right, or is a breach o 
the agreement on one fide, releaſes the other party or 
makes the obligation void on the other ſide. It is ne-. deen 
ceflary however to obſerve, that adultery does not ſo 
diſſolve a marriage, as to releaſe the adulterer from the 
bond of it, without the conſent of the injured party, 
The contract of marriage is in this reſpect like other 


ad uſay 
elertio! 


contracts: however one .of the parties may be injured; MW ©" 
yet if he knows of the injury, and is willing to ſubmit M bis 
to it, the contract will remain in force: if he chuſes to ſho de 
continue under his former obligation, the party, who uſe * 
has done the injury, can by ſuch injury acquire no claim ing 0 

not Wit 


to be releaſed from hers. 

It is upon this account, that the huſband, if he re- 
ceives the wife to his bed after adultery, cannot divorce 
her, till ſome freſh crime of the ſame ſort has been 
committed. By this act he has ſhewn it to be his deſire, ! 


been fi 
mining 
lon is 
point 


that the marriage ſhould continue: and as the con- me, 

tract, notwithſtanding the adultery, was binding on her make 

part, nothing was wanting, but ſuch a declaration on his 15 . 
Vue 


part, to re- eſtabliſh i it. It may therefore perhaps more 
pro- 
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operly be ſaid, that adultery makes a marriage voi- 
ble, than that it makes it void: for if no act of the 
jured party follows the adultery, by which it ap- 
ars that ſuch party deſigns to be releaſed from the 
urriage, if the huſband, for inſtance, does not divorce 
adulterous wife, but continues to live with her up- 
the ſame terms, as before the e the contract 
mains in force. | 


ce 2 ; of 8 . 
Dl 


other If wilful deſertion is not allowed to "EAN the ſame 
in ec in diſſolving a marriage, that adultery has; the 


ly reaſon for not allowing it mult be the difficulty of 
uing what is deſertion, without ſome overt act of adul- 
ry, This however is certain, that nothing leſs than 
ich a deſertion as is properly wilful and obſtinate can 
: deemed a ſufficient cauſe for diſſolving a marriage. 
he wife for inſtance may be forcibly driven away by 
xr huſband, or ſhe may be compelled to leave him by 
ad uſage, which is in effect a force upon her. And as 
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arty, 

I crtion in caſes of this ſort is not her voluntary act; 

red; cannot juſtly take from her the right, which ſhe has 

brit WW his perſon. It is farther neceſſary, that the party, 


iho deſerts the other, ſhould continue obſtinate: be- 
auſe where the wite, who deſerts her huſband, is wil- 
Ing to return to him again; His right in her perſon is 
It witholden from him, though the uſe of it may have 
fe- ¶ cen ſuſpended for a time. And the difficulty of deter- 
orce Inining, without an overt act of adultery, what deſer- 
been Nin is ſufficient to diſſolve a marriage, reſts upon this 
fire point; it cannot well be determined, what length of 
con- Iime, or what refuſals of returning, are ſufficient to 
her Jake the deſertion obſtinate. 


i his Y VII. It is a queſtion, upon which people are gh 2 uſage 
ore divided, whether ill uſage on either ſide is naturally a make a 

ſu A. marriage 
85 void. 


INSTITUTES OF B 


ſufficient reaſon for the party, which ſuffers, to claim 
releaſe from the bond of marriage, or to divorce hi 
or herſelf from the perſon, who is the author of ſuc 
uſage. 
Certainly the happineſs of the parties is one of th 
principal ends, which each of them propoſes in mar 
riage. But this is ſo far from being a reaſon, why | 
uſage after marriage ſhould be ſufficient to make th 
contract void, that it proves the direct contrary; i 
proves, that the marriage · contract muſt in its own na 
ture be of ſuch a fort, as is moſt likely to ſecure thi 
end, and that it excludes all ſuch conditions as art 
likely to prevent this end from being obtained. And 
the nature of the contract requires this to be the inten 
tion of the parties, they cannot be ſuppoſed at rhe ſam 
time to deſign, that the contract ſhould be void, if ei 
ther party found themſelves leſs happy after marriage 
than they expected: becauſe ſuch a condition as thi 
would planely make the happineſs of the marryed ſtat 
precarious. Whoever wanted to get rid of a preſen 
wife, that he might be at liberty to marry another 
would. be ſure to uſe the former ill, that he might by 
theſe means compel her to give him his liberty. Where: 
if ill uſage is likely to ocaſion no diſturbance but in hi 
own family, and he is upon that account under a ne 
ceſſity of feeling ſome of the effects of it, without being 
able to bring about any of his private purpoſes; he wi 
be much more likely to uſe his wife well, and to endea 
vour, as much as he can, to promote her happinels 
when he finds his own fo cloſely connected with it, But 
if this is the nature of the contract, then whatever un 
happineſs either or both parties may meet with, after 
they have entered into it, they muſt look upon ſuc 
unhap⸗ 
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unhappineſs as a natural misfortune, and muſt either 


ſubmit to 1t with patience, or endeavour on each ſide 
by good behaviour to ſoften the temper of one 


another, and leſſen or remedy that evil, which they 
can remedy no otherwiſe, conſiſtently with their con- 

|; - | 
But as the contract itſelf gives each party a right to the 
perſon of the other, for the purpoſes of producing chil- 
dren, ſo the condition, under which each of them makes 
over this right to the other, gives each of them likewiſe 
right to good uſage from the other; it may therefore 
be aſked why a violation of the latter right by ill uſage 
ſhould not have the the ſame effect upon the marriage- 
contract, that a violation of the former right by adul- 
tery would have upon it. In anſwer to this enquiry we 
muſt obſerve, that the law of marriage in one reſpect 
Thou ſhalt not commit adultery. —The law of it in 
the other reſpect is — Huſbands love your wives; and 
lt the wife ſee that ſhe reverence her huſband. — The 
ght ariſing out of the former law is a perfect one; 
becauſe the precept is negative, and the matter of it 
for that reaſon is preciſe and determinate: whereas the 
tight ariſing out of the latter is imperfect, as the pre- 
tept is affirmative, and conſequently the matter of it 
b more yague and uncertain. As there is no medium 
between committing adultery and not committing it; 
no one can be at a loſs to determine, when the right, 
vhich each party has to the perſon of the other, is 
molated. But good or bad uſage admits of many 
degrees; ſome of which are ſo ſlight, that it would 
be ridiculous to mention them as ſufficient reaſons 
lor diſſolving a marriage. And where there is ſo 
much latitude, it would be difficult, if not impoſſible, 
> | to 


unhap⸗ 
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to each party good ufage from the other, 
Afcons VIII. Having ſeen what will diſſolve a marriage] 
marriage after it is contracted, we are next to enquire what wil 
make it a nullity from the beginning. One cauſe 
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to ſettle the preciſe degree, which is ſufficient for this ch: 


purpoſe. 
It would be an equitable and a natural tetüpekämt ind a 


in this matter, to relieve the party aggrieved by allow- Af affe 


ing a ſeparation, without diſſolving the bond of mar. ¶ te ot 
riage, as far as that bond hinders any ſecond marriage. rp 
This is an equitable temperament, becauſe where there d v7 
is a real grievance, it would be a hardſhip to compel the Pn 
party aggrieved to live miferably. And it is a natural tem- 
perament z becauſe it is moſt agreeable to the nature of 
marriage, that the bond ſhould be perpetual, as for othe 
reaſons, ſo for this in particular, that a perpetual bond 
is, from the firſt, the moſt effectual means of ſecuring 


which will make it fo, has been already explaned 
large. No fecond marriage can be valid, whilſt a for 
mer marriage is ſubſiſting. A man or woman, unde 
the bond of a former marriage, have no power to dl 
poſe of their perſons to any one elſe for the ſame pur 
poſes : becauſe their perſons are then not their own ti 
diſpoſe of; the right, which they had in them, w 
made over to the firſt partner of their bed. It is need 
leſs here to aſk, whether a precontract in words of pre 
ſent time will invalidate a fubſequent marriage of on 
of the parties concerned in it with any other perſon, be 
ſides him or her, with whom ſuch precontract wa 
made. The law of nature knows no diſtinction betweel 
a contract of marriage in words of preſent time and al 
actual marriage. The formalities, which diftiogu 


© Grot. Lib. II. Cap. V. $ XI, 


ſyc! 
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ſuch a contract from what is commonly known by the 
ame of marriage, are of poſitive inſtitution. If a man 
nd a woman have agreed to live together in an union 
of affections and intereſts, and each of them has given 
the other a perpetual right in his or her perſon for the 
purpoſes of producing children; this is naturally a good 
nd valid marriage: and as long as there is no divorce, 
won account of adultery, ſuch a contract is ſufficient 
o ſet aſide all ſubſequent marriages of either of them 
zich any third perſon. A mutual promiſe of future 
nariage is not an actual making over a preſent right 
p each others perſons ; it is only an agreement, that 
bey will make over ſuch a right hereafter. This too 
nay be called a contract, but then it is only of the pro- 
nifory ſort : and any ſubſequent marriage of either of 
te parties, engaged in ſuch a promiſe, to a third per- 
kn would be valid, nctwithſtanding the prior promiſe. 
For each party has ſtill a right in his or her own per- 
bn; and this will be ſufficient to make the ſubſequent 
upoſal of it binding. The promiſe however is not 
mthout its effect; for, as in the caſe of buying and 
ling, it entitles the party, to whom it was made, 
MW" all ſuch damages, as may be ſuffered by the breach 
df it. | 

We ſaid indeed, in ſpeaking of promiſes, that a pro- 
miſe gives a right over the perſon of the promiſer: and 
ace an actual marriage conveys no more than a right 
o the perſon of him or her, who engages in it; we 
Way be aſked what difference there is between a mar- 
age in words of preſent time, and a promiſe of mar- 


mmediately ſeeing the difference 1s, that in marriage- 
antracts the perſon and the thing are confounded : if 


age in words of future time. What hinders us from 
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inſtead of ſaying that a contract in words of preſent 
time gives each party a right to the perſon, we ſay, thay 
it gives each party a right to the body of the other 


for the purpoſes of marriage; we ſhall more clearly the 7 

ſee the difference between ſuch a contract and a pro- H 

miſory one. A contract in words of preſent ting 7 ® 

gives each party a right to the body of the other bot 

whereas a promiſory one gives each a right only ovedlf ceſſar 

the liberty of the other, as to the future difpoſal of fectic 

their bodies. muſt 

want of IX. The contract of marriage is ſo far complete alter; 
. to be binding upon the parties, when each has conſent X. 
what in- ed to give the other a preſent right to their bodies re lated 
reg ſpectively for the purpoſes of marriage. Conſummatiot . 


marriage. is no more than taking actual poſſeſſion of what by th 
previous contract each had a right to. lation 


We are however to obſerve, that this contract, lik] ind { 
all others, is binding conditionally : ſo that a failure e relatic 
performance on one part releaſes the obligation on th de fa 
other part. Impotency therefore on the part of the mani * ma 
or incapacity on the part of the woman, will ſet th ſters 
contract aſide. The man and the woman have in word In 
made over a right to their perſons reſpectively for th to dif 
purpoſes of marriage: but making over this right bents 
in effect making over nothing, where one is impoten line, 
or the other incapable. uunts 

This ſeems to be what has led ſome to imagine tha] Th 
a marriage is incomplete, till after conſummation. Al betwe 
an impoſſibility of conſummation will ſet the mail line, 
riage aſide, they conclude it not to be complete by ti of ag 
mere contract. But we have ſhewn already, that it latisf; 

dne t 


ſo far complete, as to be binding upon the parties; an 
that properly the want of conſummation, ariſing fro! 


impotenc 
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impotency or incapacity, rather invalidates by non-per- 
formance a marriage, that was otherwiſe complete, than 
makes it a nullity from the — by any defect in 
the marriage itſelf. 

However, though the law of nature gives each par- 
ty a perpetual right to the perſon of the other; it does 
not determine how long the uſe of that right muſt ne- 
teſſarily continue: and upon this account the imper- 
ſections, which are ſufficient to ſet a marriage aſide, 
muſt be from the firſt : whatever imperfections ariſe 
afterwards will not produce this effect. 
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X. © Marriages between perſons, who are nearly re- Marriages 


lated to one another, either by conſanguinity or affini- 


between 
relations 


ty, are generally held to be null from the beginning. how made 


We call thoſe relations by conſanguinity, who are re- 
lations by birth ; ſuch as parents and children, brothers 
and ſiſters, uncles and nieces. Relations by affinity are 
relations in conſequence of ſome former marriage; ſuch 
are fathers or mothers in law and their children in law, 
a man and his brothers wife, or a woman and her ſi- 
ſters huſband, | 
In our enquiries upon this head, it will be neceſſary 

to diſtinguiſh between kindred in the direct line, as pa- 
rents and their children, and kindred in the collateral 
line, as brothers and ſiſters, uncles and their neices, or 
aunts and their nephews. 

There is a plane reaſon in nature, why marriages, 
between perſons related by conſanguinity in the direct 
line, ſhould be void from the beginning. The difference 


of age, which ſome have aſſigned as the reaſon, is not 


ſatisfactory: becauſe where the parties are not related 
dne to another, though the difference of age between 

4 Grot. ibid. 5 XII. 
2 3 them 


invalid. 
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them ſhould be the ſame, as is uſual between parents 


and their children, or even between grand - parents and 


their grand- children, ſuch marriage 1s not looked upo 
as a nullity. But all acts are void, if the validity of 
them would ſet aſide the obligation of a law of nature; 


it being impoſſible to ſuppoſe, that the law of nature 
can allow what would deſtroy its own authority. Now 
a marriage, between a mother and her ſon, or a father 


and his daughter, is not merely contrary to that naty- 
ral duty of honour, which children owe to their pa. 
rents, but would, if it was valid, ſuperſede the duty 


and ſet it aſide : ſuch a marriage would make the 
children equal to their parents; and the neceſſary fami- 
liarities, which marriage ſuppoſes, are wholly inconſi 


ſtent with that reverence, which is implyed in the no- 
tion of a childs honouring its parents. 

It will be more difficult to find a natural reaſon, 
why perſons, who are related to one another by affinity, 
or by conſanguinity in the collateral line, ſhould be un- 
der an incapacity of contracting a valid marriage. 
we have been brought up from our infancy in an 
opinion, that it is unnatural for a brother to marry his 
ſiſter, we ſhall be ſurprized to hear it aſſerted, that no 
reaſon in the nature of the thing itſelf can be found, 


which will render ſych a marriage unlawful ; and much 


leſs can any be found, which will make it void. Out 
ſurprize however, at hearing this aſſerted, will pro- 
bably be abated ; if we recolle& the hiſtory of the 
creation ; from whence we may learn, that the ſons of 
Adam could have no wives but their own ſiſters. And 
we cannot imagine, that God would have contrived to 
place mankind in ſuch circumſtances, as muſt either 


have put an end to the human ſpecies at once, Or elſe 
have 


not. 
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have laid them under the neceſſity of doing what the 
law of nature forbids. 

Some moraliſts indeed tell us of a natural abhorrence 
of ſuch mixtures as theſe : they ſay, that every mans 
own inward ſenſe or inſtinctive feeling is in this in- 
ſtance a law to him, and informs him what he may 
and what he may not do. One would be apt to queſtion " 
whether there is ſuch an abhorrence implanted in us 
by nature; when we find nothing, which can be called 
by this name, except in countries where people are 
bred up in an opinion, that theſe marriages are unlaw- 
ful : in other countries where the law or cuſtom al- 
lows of them, there ſeem to be no traces of any ſuch 
abhorrence. In fact, if this inſtin& was the only cauſe, 
why a man might not marry his ſiſter, I do not ſee 
how ſuch a marriage could in any particular inſtance 
ever be ſhewn to be unlawful. Whatever other men 
may feel; it may fairly be preſumed, that the man, 
who actually marrys his fiſter, is not ſenſible of any 
ſuch abhorrence. And however unlawful marriages of 
this ſort may be fuppoſed, where the parties have this 
inſtint ; I ſee not how ſuch an inſtinct, where it is 
not felt, can make them unlawful. Unleſs the ſenſe or 
feeling, the deſires or averſions of one man, are the 
proper ſtandards, by” which to regulate the conduct of 
another. 

It is farther urged againſt marriages between two 
perſons, who are nearly related to one another ; that 
à man enlarges his intereſt by marrying out of his own 
family: he is already connected with his own kindred ; 
and if he marry with them, it will be of leſs benefit 
to him, than if he had taken care to create new con- 
nections by marrying into another family. This how- 
ever can be only matter of prudence, The moſt we 

Z 4 COulsl 
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could prove from this conſideration is, that ſuch a mar. 
riage will ſometimes be Jeſs beneficial, than another 
might have been. But it doesnot by any means fol- 
low from hence, that the marriage is unlawful. All 
acts, which are contrary to a mans immediate intereſt, 
are not for this reaſcn to be always looked upon as 
criminal. | | 

But though we may be at a loſs to find out a na- 


tural reaſon, which renders the marriages of perſons | 


related in the collateral line unlawful ; yet it ſeems to 
be very certain, that ſuch marriages are unlawful to all 
mankind. © Theſe inceſtuous marriages are particularly 
mentioned as a part of the guilt of the caananites, and 


as one reaſon, amongſt others, why God was pleaſed to | 


caſt them out of their land, and to give it to the chil- 
dren of iſracl. There is not the leaſt reaſon for imagin- 
ing, that God had ever given any poſitive law about 
this, or any other matter, to the caananites in particular, 


excluſive of the reſt of mankind. But if he had not 
clone this, and yet the canaanites were obliged to ob- | 
lerve fuch a law, and were repreſented as ſinners for 
not obſerving it; the plane conſequence is, that this | 
law muſt have been univerſal, fo as to have obliged all | 
mankind. But becauſe it was an univerſal law before | 
the coming of Chriſt, and yet was no part of the law | 
of nature; it muſt have been a poſitive law given 


either to Adam or to Noah. Now from the neceſſity, 
that Adams children were under to marry with one 
another, we cannot well imagine any ſuch law to have 
been given to him by the ſame God, who had laid 
them under this neceſſity, by making no proviſion for 
them to marry with any one elſe. We mult therefore 
Lev. XVIII. 24. 25. 27. 2 
conclude, 
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onclude, that ſome poſitive law forbidding inceſtuous 


narriages was given to Noah, and in him to all his 


l:{cendents. 

This obſervation may help to explane a difficulty in 
he apoſtolical decree upon the queſtion, whether the 
converted gentiles ought to be circumciſed. The 
poltles determined, that thoſe gentiles were free from 
he yoke of circumciſion, but required them to 

bſtain from fornication, from things offered to idols, 
rom things ſtrangled, and from blood. As three 
aF theſe articles forbid things, which are in them- 
elves indifferent; the difficulty is, why the other 
rticle ſhould forbid fornication, which the law of na- 
ture had already made criminal, One would expect, 
hat the decree ſhould be uniform, as to the matter of 
t; eſpecially ſince we ſee no occaſion for the apoſtles 
o interpoſe their poſitive authority to provide againſt 
practice, which was naturally and in itſelf unlawful. 
ur. Hooker here refers us to what are called the 
nen precepts of the ſons of Noah, one of which is 
— To abhor all unclean knowledge in the fleſh. 
This precept he underſtands to relate to unlawful 
rarriages, ſuch as Moſes in the Jaw reckons up; and 
ecclares, that for his own part he thinks the apoſtolical 


whereof they are uttered. The apoſtles command to 
dan from blood. Conſtrue this according to the law 
nature, and it will feem, that homicide only is for- 
aden; but conſtrue it in reference to the law of the 
eus, about which the queſtion was, and it will eaſily 

B IV. $11, 
appear 


anon is rather to be underſtood of theſe, than of for- 
Y'cation, according unto the ſenſe of the law of nature. 
Fords, ſays he, muſt be taken according to the matter 
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appear to have a clear other ſenſe, and in any muff brothe 
judgment a truer, when we expound it of eating, a ccher 
not of ſhedding blood. So if we ſpeak of fornicationfſlunitic 
he that knoweth no law, but only the law of natur not m 
mult needs make thereof a narrower conſtruction, ta ny o 
he, which meaſureth the ſame by a law, wherein ſuſ ou h 
dry kinds even of conjugal copulation are prohibit obſerv 
as impure, unclean, unhoneſt. And * St. Paul himſ probal 
doth term inceſtuous marriage fornication.“ 0 leav 

However it is to be preſumed, that this poſitinfſ6|yes : 
law, forbidding inceſtuous marriages, had fome gener, [ 
convenience attending it. Though ſuch marriages he inc 
not appear to do any injury to any one, and conl,; cap. 
quently are not naturally unjuſt ; though they do betwee 
diſqualify a man for doing good, or hinder him fro ble tc 
doing it, any more than any other marriage; yet it Hater c 
to be preſumed, that ſome benefit muſt ariſe frot narties 
avoiding them, if not to the publick, yet to the inc night 
viduals, who do avoid them: for we can ſcarce im when 1 
gine, that what is of no uſe at all, in any view of | turing 
would ever be eſtabliſhed by a divine command. Ide ac 
reaſon of this law is commonly ſuppoſed to be, andre 
near relations live together in ſuch a free and unobſer may p 
ed manner, as would tempt them to be guilty of mu r the: 
unchaſte practice, if they were not kept, as it were, Narri 3 
a diſtance and checked in their deſires by a law, whic 3 
forbids them to marry with one another. But it feet PP 
to be evident, that the moſaic law had ſome ode 008 
reaſon in view: for it prohibits a man from marryin parents 
his ſiſter, whether ſhe was born at home or abroaC non ir 
Her being born at home implys, that there were 0} lage; 
portunities of free intercourſe between her and he to con 

1 Cor. V. 1. Levit. XVIII. g. childre 


brother 


B.! 
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mai brother: but her being born abroad implys on the 
g, another hand, that there might have been no ſuch oppor- 


cation tunities. So that the law in effect ſays — Thou ſhalt 
nature 


n, th: 


any opportunities of familiar intercourſe; whether 
ma; ly thou haſt or haſt not lived with her in a free and un- 
hibit obſerved manner.—lt appears to me to be much more 
himſ probable, that the legiſlator intended, by this proviſion, 
o leave mankind as free as poſſible to chuſe for them- 
elves in marriage. A father or mother might conſult 
ome particular conveniences of the family, rather than 
the inclination of their children; and whatever intereſt 
r eaprice determined them to bring about a marriage 
between two of their children, they would eaſily be 
ble to accompliſh ſuch marriage, if the brother and 
liſter could make a valid marriage: becauſe both the 
rarties are under their authority and direction, and 
might not only be unduly influenced by ſuch authority, 
when they were arrived at maturity, but might, even 
luring their minority, be contracted to one another by 
the act of their parents. Indeed where the parties are 
children of different parents, their reſpective parents 
may poſſibly be determined, by ſome intereſt or caprice 
af their own, to influence ſuch children to engage in a 
marriage diſagreeable to themſelves. But when the 
parents are of different families, the parties are not un- 
(er the authority of the ſame common power; they 
me each of them under the authority of their own 
parents only. Ard as theſe parents have no other com- 
mon intereſt, but what ariſes from the propoſed mar- 
nage; they will be much more likely each of them 
Yo conſult the inclination and intereſt of their reſpective 


children, than to joyn in uſing their authority to drive 
their 
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their children into a marriage, which, as it was diſ. Non en: 
agreeable to them from the firſt, was likely to end in with! 


364 


nothing but miſery. Wetter 
Force XI. Unjuſt force, if either of the parties are con. hey: 
male 2 cerned in making uſe of it, will be ſufficient to preveni i the) 
marriage the obligation of marriage; in the ſame manner as iin reg 
prevents the obligation of other contracts: becauſe, A urgin 
in them ſo in this, injuſtice can be no foundation of a deed | 
right in the perſon, who is guilty of it, and can there provi 
fore produce no correſpondent obligation upon th the cc 
perſon, who ſuffers it. Indeed if voluntary conſumW (lf, v 

mation follows ſuch an extorted marriage, the mar] gives 
riage is then binding: becauſe this is a plane india no rig 
cation, that the perſon, who ſuffered the unjuſt force witho 

is willing to abide by the contract. Conſummation bl if he 
force in conſequence of ſuch an extorted contract ii proce! 
a rape. | has a 

4 —— XII. We have ſeen that ſome errors will be ſufficien muſt 
error on to invalidate promiſes or contracts: and what has bee marri 
the me ſaid concerning other pacts is applicable to marriage ing h 
— under ſuch reſtrictions as the nature of this contraq; than 
requires. all, it 
If a man ſtipulates for one woman, and another iff nexed 

impoſed upon him, inſtead of her that he agreed with ed fr, 

ſuch a marriage is voidable at the mans diſcretion : VF ſuppe 

cauſe in fact he never conſented to marry the womal if yo 

thus impoſed upon him. However, if he acquieſces 1 you ; 

the fraud, after it is known, as Jacob did in the ca tune 

of Leah; by ſuch acquieſcence the marriage becomeſ term 

valid, Juſtify 

Moſt of the other errors, concerning which an him 

queſtion has ariſen, whether they prevent the obligatioſ anne: 

of a marriage and make it a nullity, will be found uff with 


0 
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on enquiry to imply ſuch conditions, as are inconſiſtent 
with the nature of the contract, and cannot therefore 
either be ſuppoſed to be contained in the contract, if 
they are not expreſſed, or to produce any effect at all, 
if they are. Such are the queſtions, how far an error, 
in regard to the womans fortune, or in regard to her 
virginity, will make a marriage void. A man may in- 
deed ſtipulate in this form — I conſent to marry you, 
provided you have ſuch or ſuch a fortune. But then 
the contract muſt ſtop here, till he has informed him- 
elf, whether ſhe is worth what he requires or not. He 
gives her no right to his perſon, and conſequently has 
no right to hers, till this condition is ſatisfied. But if, 
without enquiring any farther, he proceeds to act, as 
if he had a right to her perſon; as he does, if he 
proceeds to conſummation; he tacitly owns, that ſhe 
has a right to his: and conſequently by ſo doing he 
muſt be underſtood to relinquiſh the condition. The 
marriage therefore will continue in force, notwithſtand- 
ing he ſhould afterwards find, that ſhe is worth leſs 
than he ſtipulated for. If he could have any claim at 
all, in virtue of the condition, which he originally an- 
nexed to their contract, it muſt be a claim to be releaſ- 
ed from it by divorce. But the law of nature will not 
ſupport ſuch a claim. For the condition was not, that 
if you have not ſuch or ſuch a fortune, I will divorce 
you after marriage ; but, if you have ſuch or ſuch a for- 
tune I conſent to marry you, and not otherwiſe, The 
terms therefore of this condition, however they might 
juſtify him in not marrying, her, would not juſtify 
him in divorcing her afterwards. And if he was to 
annex the former of theſe conditions to his contract 
with her; either ſuch condition would be made void 
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by the nature of the contract; or if the condition 
was valid, it would make the contract 2 nullity; as 
has been ſhewn already, when we were ſpeaking of 
divorce. 

An error concerning the womans virginity, Or cons 
cerning any natural infirmities, which modeſty” or de. 
cency will not allow a man to inform himſelf about, 
till the contract is completed, and each has taken 
poſſeſſion of the others perſon, cannot hinder that 
contract from binding, or make it a nullity from the 
beginning. A man may ſtipulate in this form —! 
conſent to marry you, provided you are a virgin, — 
But this condition muſt be expreſſed : for the marriage 
contract does not naturally imply any ſuch condition, 
And if it is expreſſed, I do not ſee, that it would hin- 
der the natural effect of the contract, though the man 
ſhould afterwards diſcover, that ſhe is no virgin: be- 
cauſe he muſt not only complete the contract, but mult 
give her poſſeſſion of his perſon by taking poſſeſſion 
of hers, before he can make the diſcovery : and by fo 
doing he gives up his conditions, and binds himſelf 
abſolutely, The form of the ſtipulation did indeed 
make the marriage conditional; ſo that, as long as ſuch 
condition remained in force, ſhe could not demand 
him as her huſband. But before he knew, whether the 
condition would be fatisfyed or not, he made himſelf 
her huſband, and conſequently gave up the condition, 
by taking poſſeſſion of her perſon. It may however be 
aſked, whether ſuch an error as this, though it does 
not make the marriage a nullity, may not be a ſufficient 


cauſe for a divorce; whether the contract, though it 


is not void in itſelf, may not upon this account be re- 
icinded aſterwards. In anſwer to this enquiry, we may 


ſay 
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the ſame, that we ſaid in anſwer to the other en- 
ry, Whether an error concerning the womans for- 
ne is a ſufficient cauſe for reſcinding a marriage. It 
jill be a ſufficient cauſe, provided diyorce in general is 
ful, but not otherwiſe. When other contracts are 


rſcinded upon account of any error in them; this re- 
finding of them is not the ſetting aſide a valid con- 


act, but is the effect of a declaration of one of the 
urties, that he will not abide by a contract, which 


om the beginning laid him under no obligation. But 


e have ſeen, that in the marriage contract conſum- 

nation precludes a man from declaring this, notwith- 

landing any error either in the fortune or in the virgi- 

ity of the woman. And conſequently a marriage, 
here there is ſuch an error, can be reſcinded no other- 
nie, than by ſetting aſide a valid contract. So that, if 
lyorce is unlawful in general, marriages after confum- 
ration cannot be diſſolved, upon account of theſe or 
the like errors on either ſide. The moſaic law indeed 
allowed an error in the womans virginity to be a ſuffi- 
cient cauſe for diſſolving a marriage: but this allow- 
ace is conſiſtent with the principles here laid down 
lnce we know that the ſame law allowed of divorce 
n general. 


XIII. * The full uſe of reaſon is neceſſary in mar- Want of 


parents 
f conſent 
do that a marriage contracted between perſons, who not al. 
ways ſuf- 
: : | ficient to 
teaſon, will be void for want of the conſent of parents. make a 


or if only one of the parties are upon this account in- . 
J <ipable of binding themſelves, the marriage will pro- 
Luce no obligation upon the other; becauſe there is no 


ſages, as in other contracts, to make them binding. 


ae under age, and have not yet arrived at the uſe of 


d rot. ut ſup. f X. 
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as of the child in particular, than the marriage of thi 
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obligation at all in any contract, unleſs ſuch obligatiai of tl 
is mutual, We may here obſerve by the way, that t parat 
want of reaſon is naturally ſufficient to make the mat fuch 
riage of an ideot or lunatic a nullity from the be] ſider 


ginning. | X 
Where perſons are of full age, the want of thei 


cont: 
parents conſent does not invalidate a marriage. TH band 
law of nature does indeed enjoyn, that children ſhoull what 
honour and reverence their parents. For which real mor: 
it is undoubtedly the duty of children, not only i conſ 
adviſe with their parents, but hkewiſe to let their adi the « 
vice have its due weight, in all affairs of moment no n 
And ſince nothing can be of more moment to the ail is ob 


vantage and welfare as well of the family in general yell 


child; it cannot be denyed, that ſuch marriages, as art 
contracted without the conſent or againſt the com 
mands of a parent, are contrary to the duty of th 


child; and that conſequently the parent cannot be Wan 
blamed, if he takes leſs notice of ſuch a child, than h in h 
takes of the reſt of his children, and chuſes to diſpoſ haye 
of his favours amongſt thoſe, who have been motꝰ ber 
obſervant of their duty towards him. But then on the her 
other hand marriages ſo contracted are not invalid} dien 
provided the child is of a proper age to think and at} teac 
for itſelf. At this age he has a power of binding himF her 
ſelf, and is not under the authority of his parents; ty; 
except in ſuch things, as relate to the intereſts andi grſt 
order of that family, of; which he is a member, and o it n 
which the parents are the governors. And even this ture 
authority ceaſes, as ſoon as he ſeparates himki'Y nec, 
from the family of his parents. The intereſts of the yhe 


family are indeed greatly concerned in the marriage 
ol 
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of the children: but then the child is by marriage ſe- 
parated from the family; and thus an end is put to 
ſuch authority of the parents, as aroſe from this con- 
ſideration. 


XIV. It does not appear from any thing, which is Husbands 
contained in the contract of marriage, that the hus- authority 
band has any other authority over the wife, than we aw 2 
what ariſes from the general preſumption, that he has 
more ſkill and experience than ſhe has : which is a 
conſideration, that will make it prudent in her to leave 
the chief direction of the family to him. And this is 
no more than what he might expect from her; as ſhe 
is obliged to contrive for their mutual happineſs, as 
well as ſhe can: which ſhe does not do, unleſs ſhe 
willingly commits the management of ſuch affairs to 
him, as he is likely to manage to greater advantage, 
than ſhe could. | 

But yet, when it happens otherwiſe; when her ſkill 
is the greater of the two; it will be equally prudent 
in him to let her have the management. The ſcriptures 
have indeed taught us, that the wife is in ſubjection to 
ber huſband z and have given ſuch an account of 
her duty, as makes it proper for her to promiſe obe- 
dience in the very contract of marriage. But then they 
teach us at the ſame time, that ſuch ſubjection is not 
her natural ſtate, but was appointed by poſitive inſti- 
tution, as a puniſhment for that crime, into which the 
ts an grſt huſband was ſeduced by the firſt wife; that 


arents3 


and ei it might be a ftanding leſſon of humility to all fu- 

en this ture wives, reminding them, that through the weak- 
himſlY neſs of their ſex a curſe has been entailed upon the 
of the whole ſpecies, 

jarriage 
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What XV. A concubine, according to the ſenſe, in child 
concubi- which the word is now commonly uſed, is a woman, ſo wi 
nage is a . . , ; | 
god and Who cohabits with a man without any ſtipulations of I marr! 
3 conjugal faith. And when by concubinage we mean it is | 
ſach a cohabitation as this, it differs little, as to the MW Leah 
unlawfulneſs of it, from a vague luſt, ſome! 
But the ſcriptures uſe the word concubine in ſuch © were 
a ſenfe, that thoſe women, who are there called by night 
this name, are ſuch as the law of nature allows to b by o 
wives: for as far as appears, they were joined to the Wl daug} 
man, with whom they cohabited, by a marriage con» I dre C. 

tract, and were no otherwiſe diſtinguiſhed from wives, from 
than either by their own condition or by the condition I i ſon 
of their children. If the woman was originally of ſer ; <0ncu 

vile condition, and was not raifed by the marriage to an ©0ncu 
equal condition with her huſband ; and if the children, I ey 
which ſhe ſhould bear, were underſtood to have ng the . 
claim to inherit; ſhe was then called a concubine, W condi 
Thus Hagar, who was of ſervile condition, was Abta- I ber c 

hams concubine. She was originally a ſlave z and we tent 

find by the authority, which Sarah had over her, that have 
her cohabitation with Abraham had not made her of in the 
equal dignity with her miſtreſs. Her fon Iſhmael was po'yg 


indeed deſigned by Abraham for his heir : but then his 
claim was founded upon his being adopted by Sarah, 
and was not derived from the marriage of his mother. 
In like manner Bilhah and Zilpah were of ſervile con- 
dition: and their marriage with Jacob did not change 
their condition; for they are called handmaids even 
after their marriage: nor did the children, that were 


born of them, inherit any otherwiſe than in virtue of 


their being adopted by Rachel and Leah: for Bilhahs 
Orot. ibid. XV. 


children 
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children were. conſidered by Rachel as her own ; and 
ſo were Zilpahs children conſidered by Leah. After 
marriage they were indeed ſometimes called wives; but 
it is plane they were not wives of the ſame fort with 
Leah and Rachel, not only becauſe they were till 
ſometimes called handmaids, and becauſe their children 
were not conſidered as their own, nor inherited in their 
right, but likewiſe becauſe Jacob had obliged himſelf 
by oath to Laban not to take any wite beſides his 
daughters. Bilhah therefore and Zilpah, though they 
are called wives, ſeem to have been concubines. And 
from this inſtance, as well from that of Keturah, who 
s ſometimes called Abrahams wife, and ſometimes his 
concubine, it appears how little a wife differed from a 
concubine. As to the eſſential parts of the contract, 
they ſeem indeed not to have differed at all. Only in 
the contract with a concubine ſome diſadvantageous 
conditions were added, in reſpect both of herſelf and of 
ber children, But as theſe conditions were not incon- 


ſtent with the contract, the law of nature would not 
have difallowed of ſuch concubinage, as we read of 


in the ſcriptures, if it had not been attended with 
polygamy. 


A A 2 CHAP. 
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CHAP. XVI. 
Of the right of defence. 


I. Right of defence in what founded. II. Tndefinite in it 
extent. III. Not confined to injuries. IV. How af- 
fefted by benevolence. V. Defence of life. VI. Defenci 
of limbs or of chaſtity. VII. Defence againſt ſlighter 
per ſonal injuries VIII. Honour what. IX. Miſtakes 
in matters of honour, whence they ariſe. X. Defence 
of our goods. 


Right of Ju? Mongſt the other principles, from whence any 


defence f 
n one man may derive a right over the perſon of 


part, over whoſe perſon ſuch right is acquired. 
= Now the rights, which are derived from hence, 


is committed. 
committed, are called the rights of defence. 


as relate either to our perſon or to our property. Of 
the former ſort are murder, rape, maiming, wounding, 
ſlander; of the latter ſort are theft, fraud, robbery, 
burning or otherwiſe deſtroying or waſting our goods. 
And our natural right of defence is nothing more than 


ſuch meaſures, as may guard againſt any injuries, which 
we are likely to ſuffer in qur perſons or property. T he 
great queſtion concerning this right' of defence is how 
= rng. L. I. C.1.:41. 


founced. any other, I mentioned ſome crime or injury on hy MW; 


may be divided into ſuch, as ariſe from an injury be; 
fore it is committed, and ſuch as ariſe from it, after it} 


Thoſe rights, which ariſe from an injury, before it is 


The injuries, which any one deſigns to do us, are ſuch 


the liberty, which the law of nature allows us, of taking 


far 
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ar it extends; what liberty the law of nature allows, 
or what may lawfully be done in order to prevent an 
jury, which any one deſigns to do us. 

Before we can determine any thing with certainty 
upon this queſtion, it will be neceſſary to enquire into 
the true principle, upon which the right of defence de- 
pends. A right to our life, or to our goods, means no 
more than a liberty of preſerving them or keeping poſ- 
{fon of them: we are therefore ſaid to have a right 
to any thing, becauſe the law of nature does not oblige 
us to part with itz or becauſe our poſſeſſion of it, and 
dur endeavours to keep ſuch poſſeſſion, are conſiſtent 
with that law. Now our endeavour to keep poſſeſſion 
if a thing, when any one attempts to take it from us, 


s the defence of ourſelves in the poſſeſſion of it: and 


ince, where the thing is our own, or where we have a 
tight to it, this endeavour is conſiſtent with the law of 


W fature; it follows, that where we have a right to a 
bing, our defence of ourſelves in the poſſeſſion of it is 
lwfal; or that a right of defence is implyed in the 
very notion of our having a right to a thing. In ſhort 


the true principles, upon which our right of defending 
either our perſons or our goods depends, is this; the 
law of nature does not oblige us to give them up, 
Fhen any one has a mind to hurt them or to take 
them from us: and that the law of nature does not 
oblige us thus to give them up, is evident; becauſe 
our right to them would be unintelligible, or would in 
effect be no right at all, if we were obliged to ſuffer 
all mankind to treat them, as they pleaſed, without 
endeavouring to prevent it, | 


Get. ibid, J III. 
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II. If this then is the principle, upon which the right 
of defence depends; we cannot expect to find, that the 
law of nature has exactly defined how far we may go, 
or what we may lawfully do, in endeavouring to pre. 
vent an injury, which any one deſigns and attempt 
to do us. The law allows us to defend our perſons} 
or dur property: and ſuch a general allowance imply, 
that no particular means of defence are preſcribed to 
us. We may however be ſure, that whatever meant 
are neceſſary muſt he lawful : becauſe it would be ab- 
ſurd to ſuppoſe, that the law of nature allows of de- 
fence, and yet forbids us at the ſame time to do what 
is neceſſary for this purpoſe. | 

From hence it follows, that he, who attempts to 
injure us, gives us an indefinite right over his perſon, } 
or a right to make uſe of ſuch means to prevent the 
injury, as his behaviour and our ſituation make ne- 
ceſſary. | 

III. *? Though we ſpeak of the right of defence, 


not confi- 25 à right to guard againſt injuries; the word injuries . 


ned to in- muſt not here be confined to its ſtrict and proper ſenſe, 


as implying ſome criminal malice in the perſon, againſt 
whom we have a right of defending ourſelves. The 
principle, upon which this right is founded, will ex- 
tend 1t to all cafes, where we are likely to ſuffer any 
cauſeleſs harm; even though there is no criminal de- 
ſign on the part of the aſſailant or of him, who unleſs 
we were to prevent it, would be the immediate, though | 
perhaps the innocent, cauſe of our ſuffering ſuch hatm. 
For the law of nature no more obliges us to undergo 
any cauſcleſs harm, when it ariſes from an innocent 
perſon, than when it ariſes from a malicious deſign : our 
o Grot. ibid. FX, „ Grot. ibid. 5 III. 
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leſs harm would be criminal. But ſince the defence of 


engage us to ſubmit to an injury; as there is no want 
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right of defence is not founded in the crime of him, 
who attempts to hurt us; but in the liberty, which 
the law allows us, by not obliging us to ſubmit to any 
harm, which we have not deſerved. 

IV. Before we go on to apply theſe general princi- How be- 
ples to particular inſtances, it may not be improper to —_— 
enquire, whether the right or liberty of defence is not right of 
teſtrained by the dictates of benevolence, notwith- defence. 
ſtanding there is no precept of ſtrict juſtice, which 
takes it from us. | 

If indeed the law of nature had commanded defence, 


the leaſt degree of patience or ſubmiſſion to any cauſe- 


1 
; 
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our perſon. or of our property is juſt, only becauſe it 
is not unjuſt ; ſince we are only allowed and not com- 
manded to defend ourſelves, or to guard againſt in- 
juries z defence ſeems to be a matter of indifference, 
Will not therefore the regard, which we-ought to have 
for the welfare of others, be a check upon us, and 


. 


of injuſtice in ſubmiſſion; rather than ſuffer us to make 
uſe of the right, which we have over the perſon of him, 
who attempts to hurt us; as the exerciſe of his right may 
argue a want of benevolence or compaſſion, a want of 
that tender regard, which is due to his welfare ? This 
reaſoning will certainly prove to demonſtration, that 
there is great room for benevolence in the exerciſe of 
our right of defence; and that proper abatements in the 
rigour of it, by patience and ſubmiſſion, are by no means 
inconſiſtent with any precepts of juſtice. But in the 
mean time; though benevolence may lead us to regu- 
late our right of defence, and to wake it as conſiſtent 


as we Can With the welfare of others; we have no 
AA 4 reaſon 
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ſatisfyed with the uſe of ſuch means of defending our. 


higheſt degree of benevolence ſeems to be that of lov- 


man. But even this degree of benevolence cannot re- 


are chargeable upon himſelf, and not upon us. We 
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reaſon to imagine that the ſame virtue of benevolence I If a 
will oblige us wholly to give up that right, or to be 


ſelves, as would render it wholly ineffectual. The 


ing others as well as ourſelves; of being as tender of 
their welfare as we are of our own; or of paying an 
equal regard to an equal degree of happineſs, whether 
it is our own happineſs, or the happineſs of another 


quire us quietly to give up either our life, or our liber- 
ty, or our limbs, or our goods, without endeavouring 
to preſerve them; merely from the apprehenſion, that 
he, who attempts to deprive us of them, might ſuffer 


ſome hurt, if we were to defend them. By ſo doing pmſente 
we ſhould do more than the law of benevolence im- W'the p 
ports; we ſhould pay a greater regard to his happineſs, bainir 
than to our own; whereas the law only requires us to ing. 
pay the ſame. As there is therefore no want of juſtice e. It 


in ſtanding upon our defence, fo neither is there in the Hus aſ] 


firſt inſtance any want of benevolence. The conſe» 
quences of our doing this may indeed be fatal to him, 
who attempts to injure us : but then theſe conſequences 


only deſire to ſecure what is our own: he ſees what 
may be the event, if he obſtinately perſiſts in endea- 
vouring to take it from us: and if, notwithſtanding 
this, he is obſtinate enough to perſiſt, the conſe- 
quences muſt be conſidered as ariſing from his own 
act rather than from ours. 

V. Thele general principles will perhaps be better 
underſtood, if we apply them to ſame particular in- 
ſtances, 

If 
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If a man is attacked with a plane deſign to kill 
m; as the law of nature does not oblige him to part 
ith his life, he is at liberty to ſtand upon his defence, 
d has a right, againſt the aggreſſor, to do whatever is 
.ceſſary for preſerving himſelf from the hurt intended 
im. If the aggreſſor ſuffers any harm, if he is wound- 
, or anaimed, or killed, this cannot be looked upon 
unjuſt or catiſeleſs harm: becauſe he, who did it, was 
viding for his own ſecurity ; he was doing what the 
of nature allowed him to do, and killed the aggreſ- 
, becauſe he could not avoid it. The end therefore 
s lawful in itſelf, and the means were made lawful 
being unavoidable. You may ſay indeed, that the 
jeans were not unavoidable, provided he would have 
pmſented to part with his own life. But this is nothing 
p the purpole : for whatever is abſolutely neceſſary for 
ſtaining an end, which the law will juſtify him in pur- 
ing, muſt in the judgment of that law be unavoida- 
le. It might perhaps be poſſible for a perſon, who is 
us aſſaulted, to ſave his life by running away from 
te danger. The aſſailant however has no right to de- 
tand, that he ſhould do this. As the law of nature al- 
ws the perſon aſſaulted to ſecure himſelf; it leaves 
im at liberty to judge what means are neceſſary for 
ls purpoſe ; whether for inſtance he can preſerve him- 
ul by running away, or muſt neceſſarily ſtand upon 
is defence. Benevolence may perſuade him to chuſe 
dat method of providing for his own ſafety, which. 
ll be attended with the leaſt hurt to the aggreſſor. 
but where the danger is inſtantaneous, the mind is too 
uch diſturbed to deliberate upon this head; and if it 


as more calm, there is no time for deliberation, I fee 
rot. ibid. 5 III. 


not 
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not therefore any want of benevolence, which can 
reaſonably charged upon a man in theſe circumſtances 
if he takes the moſt obvious way of preſerving himſe 
though perhaps ſome other method might have bee 
found out, which would have preſerved him as effe&\My ſoci 
ally, and have produced leſs hurt to the aggreſſor, 
he had been calm enough, and had been allowed tim 
Enough, to deliberate about it. 

The danger, which our life is in, may be leſs 1 
mediate; a perſon may have threatened to kill u 
whenever he meets with a fair opportunity ; he ma 
have taken ſome ſteps towards putting this deſign | 
execution; he may have hired aſſaſſins, or may hau 
laid in wait for us himſelf. In ſuch remote dangers 
there is more leiſure for deliberation, and the ſugge 
ſtions of benevolence may be better attended to. Bull 
even in theſe circumſtances defence is lawful. If they 
who live out of civil ſociety, ſhould kill a man, in tbeiſ 
endeavours to get ſecurity of him againſt their ſuffer 
ing the evil, which they foreſee to be otherwiſe una 
voidable, there would be no injuſtice in ſuch defence} 
and the circumſtances might be ſuch, as would cleaiſ woulc 
the fact from the charge of inhumanity. If the perſonWhe ſhe 
againſt whom there is this deſign, is morally certain oli this d 
it; he has a right to demand ſecurity : the public au breac] 
thority would interpoſe and take care, that he ſhould ing a 
have ſecurity, if he lived in a ſtate of civil ſociety: andi neceſ] 
if there is no magiſtrate, no public authority, the lau cauſe 
of nature will allow him to do, what in a ſtate of civil great 
ſociety the magiſtrate would have done for him; it willi he ce 
allow him to get ſecurity for himſelf, and to make ule to th 

of force in order to obtain it; when it cannot be ob- ſecur 


r Grot. ibid. CV, 
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zined by any other means. This law cannot be ſup- 
ſed to oblige a man to expoſe. his life to ſuch dan- 
gers, as may be guarded againſt, and to wait, till the 
anger is juſt coming upon him, before it allows him 

o ſecure himſelf. Whatever degree of aſſurance he 
1 that he ſhall loſe his life, if he does not take care 
o guard it; he may reaſonably demand the ſame de- 
gee of aſſurance, that the deſign againſt him is laid 
ide, and will never be put in execution. His right 
only to demand ſuch ſecurity, as is neceſſary for this 
purpoſe : and if they, whom he had reaſon to be afraid 
, will give him it, he can aſk no more. But if they 
efuſe this, his right ſtill ſubſiſts ; and conſequently he 
may lawfully make uſe of force · to compel them: be- 
auſe the right, which he has to be ſecured againſt their 
il deſigns, would in effect be no right at all, if he 
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f they night not ſupport it by all neceſſary means. If then 
n theif}Wihey ſhould make reſiſtance to ſuch force, and in mak- 


ſufferl 
ſe unas 


ng reſiſtance ſhould be killed, it is their fault, and not 
lis: they loſe their lives not through any want of be- 


efence MF tevolence in him, but through their own injuſtice. He 
d clas; vould have been ſatisfyed with ſufficient ſecurity, that 
nerſon i he ſhould not be hurt by them: and if they oppoſe 
tain Oo this demand, and are killed in the ſtruggle; there is no 
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breach of juſtice on his part: becauſe he was ſupport- 
ng a juſt demand by the means, which they had made 
deceſſary: and there is no breach of benevolence; be- 
cauſe no rule of benevolence requires him to ſet a 
greater value upon their life, than upon his own ; as 
he certainly muſt have done, if he had expoſed himſelf 
to their deſigns, rather than endeavoured to obtain ſuch 
ſecurity for himſelf, as he has a right to. 


tained It 
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that there is ſuch a right, extends farther than thoſe 
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It is poſſible, that a man may make an attempt 
upon my life, and yet be innocent in fo doing; not. 
withſtanding I have not deſerved death from him or 
from any one elſe. He may walk in his ſleep; or he may 
be out of his ſenſes; or he may miſtake me for ſome 
one elſe; or he may be employed to fight againſt me 
in what appears to him to be a juſt cauſe, though it is 
not ſo. In ſuch caſes as theſe, though he is not charge. 
able with any crime, I may lawfully defend myſelf a- 
gainſt him, and may make uſe of all ſuch means of de. 
fence, as the circumſtances, that we are in, have made 
neceſſary. For though we conſider the right of defence 
as ariſing from a crime, not yet committed, but deſigned 
and attempted ; yet the principle, upon which we ſhey, 


Taſes, where the aſſailant is properly ſpeaking guilty of 


crime. The right which 1 have againſt the aſſailants] 
perſon, is the liberty, which the law of nature muſt} 
neceſſarily be underſtood to allow me, by not obliging 
me to bear any cauſeleſs harm; whether there is 
any crime or not on the part of him, who attempts M 


to do me ſuch cauſeleſs harm. 


But ſuppoſe a perſon, without any deſign of hurting 
me, ſhould happen, when I am aſſaulted by another, 


to ſtand in my way and hinder me either from making 
my defence or from providing for my ſecurity by 


flight; might I ride over him, or puſh him down a 


precipice, or otherwiſe diſpatch him, in order either to 
clear the way for my flight, or to remove the hin- 
drance, which he is of to my defence? Certainly this 
would be unlawful, if nothing but injuſtice, as inju- 
ſtice, could give me a right to take away the life of 
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nother man for the preſervation of my own. But if 
ny right of defence, which I have even in caſes of in- 
uries, ariſes from the liberty, which the law of nature 
lows by not obliging me to ſubmit to any cauſeleſs 
harm 3 this principle will extend the right of defence 
v all caſes, where I am likely to ſuffer any cauſeleſs 
harm, if I did not take care to uſe the neceſſary means 


of preventing it. Whatever therefore an innocent per- 


on may accidentally ſuffer, whilſt I am doing what 1 
m at liberty to do, it muſt be looked upon as a natu- 
al misfortune. There is no injuſtice on my part; if he 
mly ſuffers what is unavoidable, without my ſubmitting 
o what the law of nature does not impoſe upon me. 


Nor is there any want of benevolence; unleſs benevo- 
ence obliged me to have a greater regard to another 


mans life, than to my own. 


VI. When a man is in danger of being maimed or nencs 


n his opinion the meaſure of what we may lawfully do, 


In the defence of our perſon, is to be taken from the 
evil, which we ſhould ſuffer if we were not ta defend 


ourſelves, The reaſon, which he gives, why the aſſai- 
lant may lawfully be killed in ſuch attempts as theſe, 
ls, that one of our principal limbs or our chaſtity is of 
equal value with our life. As if, upon ſuppoſition, that 
What we are likely to loſe is not of equal value with our 
life, it could not lawfully be defended at the expence of 
his life, who endeavours to take it from us. 

But I have already ſhewn, and Grotius upon another 
occaſion acknowledges, that he, who attempts to injure 


* Grotivs ibid. & VI. VII. 
me, 


woman of being raviſhed; the manner, in which Gro- of limbs on 
tus accounts for the right of defending themſelves a- 
is ganſt theſe injuries, would lead one to imagine, that 


ofchaſtity. 


me, gives me an indefinite right againſt him, a righ 
which knows no meaſure, beſides the attainment of 

end, for which the law of nature allows it. Since we ar, 

not obliged to ſubmit to ſuch injuries, as we have ju 

now been ſpeaking of, we are at liberty, that is, y 

have a right, to defend ourſelves againſt them: and th 

law, which allows this liberty, cannot be ſuppoſed x 

forbid any of thoſe means, without which ſuch libem ereign 

would be ineffectual. wiring 

But the obſervation of Grotius concerning the valuM 

of what would be loſt in an attempt to maim or to ra 

viſh, though it is of no weight at all in ſettling thi 

juffice of defending ourſelves to the utmoſt extremity 

may be of uſe to ſhew, that it is not inconſiſtent wi 

| benevolence to repel ſuch an attempt at the expence o 

the aſſailants life: becauſe no rule of benevolence ot 

liges us to love another better than ourſelves ; whic 

muſt be the caſe, if we were ready to ſpare his life 
though with the loſs of what is of as much value to us 

as his life is to him. 

Defence VII. Strict juſtice would allow a man to repel the 
75 per. Mighteſt injury to his perſon, ſuch as a blow or a box 
ſonal inju- on the ear, by any means, which the aggreſſor make 
_ neceſſary. The principle ſo frequently mentioned alre: 
dy is applicable to this caſe. As the law of nature does 

not oblige a man to ſubmit even to fuch injuries a 

theſe, he is naturally at liberty, or has an indefinite bur r 

right, to repel them. But where the ſuffering is ſo 

light to the perſon attacked, and the much greater ,n 

evil of death would be the conſequence to the aggreſſor, the 

if defence was carryed to the utmoſt rigour of ſtrict do thi 
juſtice ; natural benevolence would teach a man rather ding 


* a | 
ole it 
may a 
Iry tl 
lus g. 
elf; 
lffer 1 


v Graetius ibid. F X. " G1 
(2 


xvi NATURAL LAW: 383 


p bear the injury, than to ward it off, at ſo great an 
gpence to the aggreſſor, as that of his life, 
VIII. We hear it indeed frequently maintained, Honout 
bat a mans honour will require him to kill his adver- What. 
try, if he can; not only that he may ward off ſuch 
n affront, but even that he may revenge it, after it 
us been. received, And it may not be altogethen 
eign to our purpoſe to take this opportunity of en- 
piring into the meaning of the word honour, and 
no the rules of conduct, which this principle is ſup- 
oled to ſuggeſt. 
It is no very eaſy bs to explane a word, 
mach is uſed by all men very unſteadily, and by moſt 
ichout any meaning at all. Grotius ſays, that honour 
$the opinion of our worth or excellence. He does not 
tl us, whether he means, that any mans honour is 
te opinion, which the man himſelf has, or the opinion 
wich other people have, of his worth and excellence. 
h the former ſenſe the definition of honour, as it ſigni- 
ks a principle of action, is not true; and in the latter 


Mole it is unintelligible. The true definition of a word 
Moy always be ſubſtituted inſtead of the word itſclf. 


Iry therefore to ſubſtitute the definition, which Gro- 
lus gives of the word honour, inſtead of the word 


elf; when you affirm, that your honour will not 


ufer you to do ſuch or ſuch an action, or that your ho- 


ite our requires you to do ſuch or ſuch another action. Do 


jou mean, that your opinion, or the judgment which 
jou make, concerning your own worth or excellence, 
b the principle, which influences you to do or not to 
© this or that action? It this be the caſe, then every 
ling is conſiſtent with a mans honour, which he can 

* Grot. ibid. 
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Ning in, the opinion of our worth and excellence, 6 
not mean a mans own opinion of theſe qualities 
himſelf, but the general opinion of mankind concen 


| leſs we add ſomething to the definition, which v 
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reconcile to his own opinion, whatever the reſt of + 
world may think, or whatever the rules of right reaſ 
may determine about it: and a man, who had debaſ, 
his mind and corrupted his judgment, would ef 
prove to you, that cowardice and treachery are as c 
ſiſtent with a principle of honour, as courage or fideli 
Grotius however, when he ſpeaks of honour as col 


ing them. But if honour has ſuch a reference to d 
opinion of others, as this definition ſuppoſes, it y 
be nonſenſe for a man to talk of his own honour, u 


give it like wiſe a reference to himſelf. If it is conſidere 
without any ſuch reference to himſelf, merely ast 
opinion of other men, he cannot ſpeak of it as a princip 
within his own heart. If we call it a ſenſe of the eſteet 
or regard of mankind, a deſire of raiſing and preſet 
ving in them an opinion of our worth and excellence 
the definition will be intelligible. And I will endeavouMi 
to ſhew, that this is the true notion of honour, as ff 
as the word is uſed with any ſteady meaning, or wit 
any meaning at all. 

When the word honour is made uſe of by thoſe, wil 
call themſelves men of honour, to denote a principle 
action, which influences their conduct; if any analog 
of language is obſerved, or if it ſignifys any thing li 
what the ſame word is uſed to ſignify upon other occd 
ſions, we may judge what this principle is by attend 
ing to the import of ſome very common expreſſions 
What do we mean, when we ſay, that we honour | 


man? The plane ſenſe of ſuch an expreſſion is, thi 
W 
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we think highly of him, or that we regard and eſteem 
him. What is it then to behave honourably, but to be- 
have in ſuch a manner, as to deſerve to be honoured ; 
that is, in ſuch a manner, as to deſerve the regard and 
eſteem of mankind ? Now there ſeems to be no diffe- 
rence between behaving honourably, and behaving with 
honour : ſo that to behave with honour, and to be- 
have in ſuch a manner, as to deſerve the regard and 
eſteem of mankind, are the ſame thing. 
If this is the fundamental rule of honour, it will 
be eaſy to ſee what principle it is, which puts a man 
upon obſerving ſuch a rule. Nothing but a deſire, that 
mankind ſhould think well of us, or a ſenſe of reputa- 
ton, can lead a man to behave in this or that manner, 
merely becauſe mankind will eſteem and regard him for 
ſuch behaviour. One would think, that ſuch a principle 
cf action as this could ſeldom miſlead us: becauſe the 
Wecneral opinion of mankind, though it is not a demon- 
ſtrative ſtandard, muſt be allowed to be at leaſt aprobable 
llenceWſandard, of what is right and virtuous. General opinion 
deavolWis nothing elſe, but the common ſenſe of mankind, or 
, as {the common judgment of reaſon : and it is not likely, 
or wih nat mankind ſhould univerſally approve any thing, 
Which is generally Hurtful, or any thing indeed, which 


fe, wills not generally beneficial. 
xcipic F IX. The miſtakes in this matter ariſe either from 3 
analog our making uſe of a wrong ſtandard in judging what of honour, 
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s honourable, or elſe from our applying the true whence 
landard in a wrong manner. 

We make uſe of a wrong ſtandard, whenever our 
enſe of reputation 1s chnfined to a few, and does not 
tend itſelf to all; whenever we deſire to be thought 
fell of by a ſmall party of men, inſtead of deſiring to 

B b be 


they ariſe, 
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be thought well of by mankind in general. A few men 
may eaſily be miſtaken in their judgment, a ſmall 
party may be determined, by caprice or private in- 
tereſt, to regard and eſteem us for ſuch qualities or 
ſuch conduct, as would make the reſt of mankind} 
think meanly of us. And in fact there is ſcarce any 
conduct ſo ſcandalous, but ſome will be found to 
countenance and encourage it. If then we mean by 
pur honour only a ſenſe of reputation amongſt the few, 
that we converſe with, amongſt people, whoſe humour? 
or intereſt is the ſame with our own; it is no wonder, 


if honour and virtue ſhould ſometimes be found to of t 
differ from one another. But this notion of honour is And 
planely a partial one, and may for that reaſon be juſtly} cred 


called a falſe one. He cannot be ſaid to act upon # 
true principle of honour, who is eſteemed ar thought? 
well of by only an inconſiderable number of men; 


whilſt he appears to the reſt of the world to act mean 
or baſely. | 1 g 2 


Suppoſe however, that we make uſe of a true of he 
ſtandard of honour, and look upon no actions to be eithe 
conſiſtent with our honour, but ſuch as are in general from 


eſteem ; we may poſſibly be miſled in our judgment i muſt: 
by a partial application even of this ſtandard. It an 
action conſiſts of ſeveral different parts, or may be 
conſidered in ſeveral different views; ſome one part of 
it, taken ſeparately from the reſt, may deſervedly be 
had in general eſteem ; the action, when we view it 
only on one ſide, may be ſuch as mankind would ap. 
prove, that is, it may be ſuch as a true principle of 
honour would ſuggeſt. And whilſt we attend to this 
part of the action, or whilſt we conſider it in this 
ſingle view, we may look upon it to be conſiſtent with 
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our ſtandard of honour: whereas, if we had attended 
to all the parts of the action, or had viewed it on all 
ſides; we ſhould have ſeen ſuch a mixture of mean- 
neſs or baſeneſs in it, as would have convinced us, 
that it could never either obtain or deſerve a general 
eſteem, and that no ſenſe or deſire of approving our- 
ſelves. to the common judgment of mankind could 
ever lead to it. The ſame partial application of the 
ſtandard of honour, which miſleads us in judging of 
actions, miſleads us likewiſe in judging of the charac- 
ters of men. We attend fo much to ſome ſtriking part 
of their conduct, as not to obſerve the reſt of it. — 
And it is only by this means, that many have had the 
credit of being men of honour, who, if their whole 
conduct had been as much attended to, would have 
been found to deſerve contempt, and would juſtly 
be ranked amongſt the meaneſt and baſeſt of the 
ſpecies. 

There is one very common miſtake about the notion 
of honour, which may perhaps not be thought to ariſe 
either from the uſe of a partial ſtandard of honour, or 
from a partial application of the true ſtandard. The 
miſtake, which I mean, is, that courage and honour 
are by many people looked upon as one and the 
lame thing. Men, who are ſoon provoked, who carry 
their reſentment upon the ſlighteſt occaſions to the ut- 
molt extremity, and are prodigal of their lives to gra- 
tity their revenge, have aſſumed, and would appro- 


4 priate to themſelves, the title of men of honour; 
tough they have ſcarce any one good quality, that 
can give them any pretenſions to it. The cafe ſcems to 
e this : men of true honour, that is, men, who have 
a ſenſe of eſteem, and a deſire to obtain the general 
good 
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good opinion of mankind, are tender of their reputa· 
tion, and make it a principal part of their happineſs to 
behave in ſuch a manner, as to deſerve to be vel 
thought and well ſpoken of. Upon this account they 
cannot bear to have their character leſſened, and would 
rather hazard their life, than ſubmit to any cauſeleſs 
aſperſion. Thus as a true principle of honour naturally 
produces courage, or as men of true honour are com- 
monly men of courage; the quarrelſome and the re- 
vengeful have miſtaken the matter, and have imagined, 
that the converſe muſt be true too, that men of 
courage muſt be men of honour. They have this ad- 
vantage on their ſide, that no prudent man chuſes to 
call their title to this character into queſtion: and they 
are therefore weak enough to pleaſe themſelves with 
fancying, that their title is a good one. Courage in- 
deed is in ſome ſtations of life an uſeful part of a mans 
character. A ſoldier could not diſcharge the duties of 
his ſtation, if he did not maintain a general opinion 
of his being poſſeſſed of it. The rule of benevolence 
would ſcarce diſſuade a man, who is placed in ſuch 
circumſtances, as make courage a neceſſary or valuable 
part of his character, from doing what juſtice allows 
of, if he could not avoid doing it without a general 
imputation of cowardice : not becauſe the law of bene- 
volence does not bind him, or does not command him, 
as well as other men, to ſacrifice his own leſſer happi- 
neſs to the greater happineſs of another; but becauſe 
the good, which he is enabled to do in his ſtation by | 
preſerving the reputation of courage, is greater than 
the good, which he would do by ſubmitting to in- 
juries; where he cannot ſubmit to them without forfeit- 


ing that reputation. But if they, whoſe ſtation and 
cir- 
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circumſtances have not made courage a neceſſary or 
uſeful part of their character, will reſent or guard 
againſt ſlight affronts with the utmoſt rigour, that 
ſtrict juſtice will allow of; it is their buſineſs to con- 
ſider, how well they comply with the natural dictates 
of benevolence ; it is much too difficult a taſk for me 
to undertake. 
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X. As the law of nature does not oblige us in Defence 


ſtrict juſtice to part with our lives, or our limbs, 
or our chaſtity, and does, by not obliging us to 
part with them, allow us to defend our perſons , * ſo 
neither does it oblige us to give up our goods to thoſe, 
who would unjuſtly rob us of them. And from this 
natural liberty of keeping our goods, in oppoſition to 
thoſe, who would unjuſtly take them from us, our 
right of defence ariſes, that is, our right over their 
perſon, as far as ſuch a right is neceſſary for prevent- 
ing their attempt. 

It is plane from the foundation of this right, that it 
muſt be an indefinite one, or that we are not naturally 
debarred from proceeding to extremities in the defence 
of our goods; where the obſtinate injuſtice of ſuch, as 
would take them from us, makes this behaviour ne- 
ceſſary. For as the law of nature does not oblige us 
to part with our goods, it cannot be ſuppoſed to pre- 
ſeribe any particular means of defending them: ſince to 
preſcribe ſuch means, as the only lawful means, would 
in effect be obliging us to part with our goods, when 
thoſe means fail. And ſuch injunctions, as theſe, would 
planely make property nothing, or would give all per- 
ſons, who had a mind to deprive us of our goods, a 
power of doing ſo; provided they only took care to 

Orot. ibid, 5 XI. 


pb 3 


render 


of our 


goods. 


390 


INSTITUTES OF B.]. 


render the preſcribed means ineffectual for the ſecurity 
and preſervation of them. | 
Grotius indeed, in order to juſtify killing a man 


in defence of our goods, obſerves, that the in- 


equality of value between his life and our goods is 

made up by the favour of the law towards our inno- 
cence, and its averſion towards his injuſtice. But he was 
led to think this obſervation neceſſary by a principle, 
from which he reaſons elſewhere upon a like queſtion ! 


it ſeems to have been his opinion, that the evil, which } 


the law of nature allows us to do in our own defence, 


ought not to exceed the evil, which we ſhould ſuffer, | 
it we were not to defend ourſelves. This principle has | 
already been ſhewn not to be true: and it is the more 


to be wondered at, that Grotius ſhould proceed upon 
it, ſince in ſpeaking of what may be lawfully done in 
defence of our perſons, he maintains, that they, who 
attempt to injure us, give us, by ſuch an attempt, an 


unlimited right againſt them; as far as ſuch a right 


is neceſſary for preſerving ourſelves from the harm, 
which they deſign to do us. 
hence, that he was aware both of the true foundation 


of our right of defence, and of the true extent like- - 


wiſe of this right. 


But he had a favourite principle in his mind, that we 
ought not to take away any ones life immediately or di- 


rectly tor the ſake of preſerving our goods. He allows 
however, that we may defend them, till our own life 


is in danger, and then we may juſtly kill the robber: 


becauſe in theſe circumſtances, the robber loſes his life, 
Immediately or directly for the ſake of preſerving our 
own life, but remotely only, or indire&ly, for the 
lake of preſerving our goods. 


Y Gyot. ibid. H XIII. 
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Upon this principle, as he imagines, we are to account 
for the diſtinction, which the laws of Moſes, of Solon, 
of Plato, and of the twelve tables have made between 
a theif, who robs in the day, and a theif, who robs in 
the night z when they allow the latter to be killed, bur 
forbid killing the former. Witneſſes, he ſays, can ſcarce 
be ſuppoſed preſent in the night, to explane how the 
death of the thief happened : and for that reaſon the 
law ſuppoſes favourably, that the . perſon, who killed 
the theif, did not do it merely for the ſake of prevent- 
ing the loſs of his goods, but that, whilſt he was de- 
fending his goods, his life was brought into danger, 
md that he was forced to take this method of pre- 
renting himſelf from being killed. Whereas in the day- 
time there can be no room for ſuch favourable pre- 
ſumption : when others are preſent or could readily 
come in, if they were called for; it would eaſily ap- 
pear, whether the perſon, who kills the theif, was in 
danger of his life or not: and ſince the law, when 
witneſſes are to be had, preſumes no more in his 
J favour than he can make out, it forbids the killing a 
theif ſo robbing in the day-time, becauſe it intends, 
that no man ſhould loſe his life directly for the ſake 
of preſerving anothers goods. | 

The allowance, which theſe laws granted to kill a 
theif in the night, can ſcarce be reconciled with what 
Grotius here ſuppoſes to be the intention of the law- 
givers. But in order to reconcile ſuch an allowance 
with ſuch an intention, he makes uſe of ſeveral argu- 
ments to ſhew, that thoſe laws preſumed the perſon, 
who killed a night-theif to be in danger of loſing his 
own life. The chief of theſe arguments depends upon 
What he obſerves concerning the law of Moſes, that it 

2 b 4 required 
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required the theif to be found with ſuch an inſtru- 
ment as is uſed in ſtabbing : and urges, that if the 
law allowed him to be killed, only when he was found 
ſo armed, it mult in this permiſſion proceed upon the 


preſumprion, that he attempted to make uſe of thei 


weapon, with which he was found. But ſuppoſe inſtead 
of calling the inſtrument, with which he was found, an 
inſtrument for ſtabbing, we were to call it an inſtru- 
ment for breaking through ; this evidence for the pre- 
ſumption, which Grotius ſuppoſes the law to proceed 
upon, Will be taken away at once: no one from finding 
that the thief brought with him a crow-1ron, or a file, 


or a ſaw, or any other inſtrument of this fort, which 


might help him in getting into the houſe, would think 


this any evidence, that he had been making an at- 


tempt upon the life of the maſter of ſuch houſe. And 
perhaps after all, the word, which Grotius tranſlates an 
inſtrument for ſtabbing, and which I have tranſlated 
an inſtrument for breaking through, may be very pro- 
perly rendered by our engliſh tranſlators, when they 
deſcribe the theif as being found, not with any par- 


_ ticular ſort of weapon, but in the act of breaking 


through. 


However without being at the trouble of examining | 
into this nicety, we need only read the words of the 


law in order to inform ourſelves of the reaſon, upon 


which it proceeded in making a diſtinction between the 
two ſorts of theives. The law ſays, -— If a theif be 


found breaking up, and be ſmitten, that he die, there 


ſhall no blood be ſhed for him: if the ſun be riſen up- 


on him, there ſhall be blood ſhed for him; for he 


ſhould make full reſtitution.” The plane reaſon, why | 


7 Exod. XXII. 2. 
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che law did not allow a day-theif to be killed, is here 
given : he ought not to be killed, becauſe he ſhould 
have made full reſtitution. The law had an opportu- 
tunity of coming in to aſſiſt a perſon, who was robbed 
in the day- time, and of taking care that proper juſtice 
ſhould be done between him and the theif. And if this 
was the reaſon, why a day-theif was not allowed to be 
- Ykilled, we may eaſily infer from thence what was the 
- Reaſon, why this was allowed in the caſe of a night- 
theif : the ordinary penalty of theft could not readily 
be inflicted ; and men might therefore be encouraged, 
by the hopes of impunity, to ſteal in the night-time, 
it ſome other method was not made uſe of to deter 
them, With this view the law, when it could not come 
in to a perſons aid, left him to his natural liberty, and 
gave him leave to defend himſelf, by whatever means 
he ſhould find to be neceſſary. 

It may here be aſked, why the law of Moſes, which 
dd not puniſh theft with death, if the theif was taken, 
J hould indulge private perſons in a licenſe of proceed- 
par- Ying farther than it would proceed itſelf. * Puffendorf 
aking Yifims in general, that none of thoſe lawgivers, who 
permitted a night-theif to be killed, decreed any capi- 
uning tal puniſhment againſt theft, if the theif was taken. 
of the This however, though it is true of the moſaic law, is 


upon 


en the 


1eif be 
there 


n up- 
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certainly not true of all the reſt. The law of the twelve 
tables decreed a capital puniſhment againſt a ſave for 
theft. And the laws of Solon made theft capital, where 
the value of the thing ſtolen exceeded fifty drachmas, 
or where the theft was committed in a bath, or in a 
place of exerciſe ; that is, where perſons laid aſide their 
cloaths or other things of value, which they uſually 
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carry about with them, and were otherwiſe employed, 
ſo as not to be upon their guard, it was capital to fþ 


ſing, Firſt, when the law of the twelve tables, or So- 


upon no ſuch principle, it will be difficult to ſhew, 


was killed, whilſt the perſon, whoſe goods he was en- 


the apparent reaſon of this law, which has been already 
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ſeal. 
We may from hence make two obſervations in paf- 


lons laws allow a perſon to kill a theif in the night, 


but forbid the killing a theif in the day; the lawgiver 


could not proceed in this latter prohibition upon the 
principle, which Grotius imagines them to have had 


in view, the principle of not taking away any ones life 
directly upon account of our goods: becauſe the roman 
law puniſhed theft in a ſlave, and Solons law puniſhed 


theft of goods to a certain value and in certain circum- 


ſtances, with death. And if the lawmakers proceeded iin 


that, in the former permiſſion of killing a night-thelf, 
they proceeded upon the preſumption, that ſuch a theif 


deavouring to ſteal, was brought into danger of hiz 
life. 

Our ſecond obſervation relates to that part of Solons 
law, which-puniſhes theft in a bath with death, and to 


aſſigned. Where the owners of the goods ſtolen are 
not upon their guard, nor can be ſuppoſed to be fo, 
the penalty of theft is greater, than where goods of the 
ſame value are ſtolen in other circumſtances. 


We may apply this to the caſe of a night-theif, Men 


are leſs upon their guard, and are leſs able to take care of 


their goods in the night than in the day. It was neceſ- 
ſary therefore for the law to give them a better ſecuri- 


ty againſt being robbed in the night, by making the 
eonſequence of ſuch theft more dangerous, than the 
Con» 
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conſequence of ſtealing in the day. And this ſeems in 


general to be a prudent rule in making laws, to guard 


wainſt ſuch crimes, as are moſt eaſily committed, by 


he higheſt penalties; and to take care, that the ſe- 
rity, which is wanting in the nature of the thing, 
may be ſupplyed by the ſeverity of what the law 


threatens. 


This leads us to the true anſwer to that enquiry from 
hence we have digreſſed. The law of Moſes, though 
t does not puniſh theft with death, where the circum- 


|Wances are ſuch, as to give the injured perſon what the 


aw calls full reſtitution z yet in other circumſtances it 


njured perſon to defend his goods as he can. What 
the moſaic law ſays concerning a night-theif cannot 


rroperly be called the eſtabliſhment of a penalty: it 


tnly leaves a man in this inſtance to his natural liber- 


Y. In the caſe of a day-theif the law appoints a cer- 


ain penalty, forbids the perſon, upon whoſe goods the 
attempt is made, to kill the theif, and declares him to 
de guilty of murder, if he kills him. But in the caſe 
of a night-theif, it does not command, that he ſhould 
be killed, but only ſays, that, if he ſhould be killed, 
10 notice ſhall be taken of it. In reſpect then of a day- 


Miheif the natural right of defence is abridged by the law; 


but in reſpect of a night-theif, the words of the law are 


merely permiſſive, and may be looked upon as a de- 
Jclaration, that every man was at liberty to defend his 


goods againſt ſuch a theif, in any manner, that he 


I pleaſed. 


If we conſider the law, as it relates to a night-theif, 


Inn this view, that is, as a ſimple permiſſion, it will 


kad us to conclude, that the author of the law of Moſes 
looked 
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looked upon the defence of our goods, even at the ex. N on th 
pence of the life of the theif, as conſiſtent with the law pen t 
of nature. The law gives a man no authority to kill a conſic 
night-theif, which he would not have had, if no law N no a 
had been made about a theif of either ſort : it only ſup- I penev 
poſes, that ſuch a theif may happen to be killed, and fore 
then declares, that the man, who kills him, ſhall not be 
. puniſhed for it. As this is a ſimple permiſſion, it leaves] ſpare, 
men to the liberty cf nature: and as the law exemptsfl ſelves 
the perſon, who thus defends his goods, from any pu-W care 
niſnment; it planely ſhews what ſort of defence walls to 
looked upon by the lawmaker to be juſtifiable, where i than 
men were left to that liberty. 

Since then ſuch a defence of our goods, as may end 
in the death of him, who endeavours to take them from 
us, has been ſhewn to be conſiſtent with natural juſtice; 
the only remaining enquiry is, whether it is conſiſtent 
with benevolence, or whether, for the ſake of preſerving 
the life of the robber, we ought not in tenderneſs to his 
welfare, though not in ſtrict juſtice, to part with the 
goods, which he endeavours to deprive us of. But the 
queſtion, when it is thus ſtated, does not take the mat- 
ter far enough back. The firſt enquiry ought to be, 
whether benevolence, or a tender regard to the welfare I uch 
of the robber, obliges us rather to part with our goods, Nit of 
than to defend them at all: becauſe all the conſequences F at th 
of ſuch defence are to be charged to his account, and thy « 
not to ours: it ariſes wholly from himſelf and not from jurie 
us, that the loſs of his life ſhould come in competition FI uſe 
with the loſs of our goods. If the preſervation of our I it. « 
goods was in the firſt inſtance conſiſtent with benev0-J pert 
lence, and we take no other meaſures to preſerve them, I the | 
than what his violence, or the manner of his attack up- 


On 
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he ex · on them, makes neceſſary ; whatever event may hap- 
he law pen to follow, from our defence of them, it muſt be 
) kill aY conſidered as his act, who puſhes us to extremities, and 
o law ¶ not as ours, who had no deſign of doing more, than 
y ſup· ¶ benevolence would have warranted. Suppoſing there- 
I, and fore the matter in queſtion to be of no great impor- 
not beEtance to our happineſs, but to be ſuch as we can well 
leaves ¶ ſpare, without any conſiderable damage either to our- 
empts i ſelves or to thoſe, whom we are bound in duty to take 
ny pu · ¶ care of, and to provide for; benevolence would perſuade 
de aus to ſacrifice it to mutual peace, to part with it rather 
whereW than to engage in any contention about it. But if we 
are in danger of being plundered of all, that we are 
ay end i worth, or of loſing what is neceſſary to our own hap- 
1 from pineſs, and to the proper diſcharge of that duty, which 
uſtice; I ve owe to our relations and dependents; benevolence, 
ſiſtentY which not only teaches us to ſhew our firſt kindneſſes 
erving io them, who have deſerved the beſt of us, but which 
to his requires no more of us towards any one than to love 
th theY him, as well as we love ourſelves, would not oblige 
ut the ius to part with it. 
e mY We find, that even the goſpel, EF it commands 
us not to reſiſt injuries, has explaned this precept in 
ſuch a manner, as to ſhew, that we are to underſtand 
goods, it of leſſer injuries only. If any man will ſue thee 
uences ¶ at the law, and take thy coat from thee, let him have 
t, and thy cloke alſo.” Though the precept, not to reſiſt in- 
t from juries, is delivered in general words, the inſtance made 
etition ¶ uſe of to explane it is an evidence, that he, who gave 
of our ¶ it, did not deſign to extend it to all inſtances of pro- 
NEeVO-Y perty, If he had illuſtrated his meaning by inſtances of 
them, F the higheſt injuries, we might have been ſure, that the 
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precept included all leffer injuries: but as he choſe t 
illuſtrate it by an example of a- flight loſs, there is b 
no means the ſame ground for concluding, that * de 
ſigned to include all greater loſſes. 


One thing however benevolence ſeems roiigh te 
recommend to us, which is to give the robber as good 


a 

notice, as we can, and as the diſturbance, into which 15 
he throws us, will permit us to give him, that we rl in 
determined to defend our property by all ſuch means re 
as he ſhall make neceſſary : and when we have done ſan 
this; if he perſiſts in his deſign, the fault will be en . 
tirely his own, and no want of kindneſs to him cal V 
reaſonably be charged upon us, whatever may be the fu 
_ conſequence of his violence. me 
The liberty of defence, which we have now been] X 
explaning, is greatly abridged, where the parties con- 7þ 
cerned are members of the ſame civil ſociety. But I 5 


ſhall defer conſidering in what manner it is abridged, 
till I come to ſpeak abour the nature of civil ſociery, I. / 
and of the effects, which are produced in our natura 

rights, by the inſtitution of it. by it 
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CHAP. XVII, 
Of Reparation for damage done. 


ngly u 1. Damage and fault, what they mean. II. Right to re- 


good paration, whence it ariſes, III. Imperfef right, no 

wich foundation for demanding reparation. IV. Perfect and 

we ac imperfect rights are ſometimes confounded. V. Some 

mean rules to be obſerved in eſtimating damages. VI. Acceſ- 

e done ſaries to an injury obliged to make reparation. VII. Da- 

be en mages how tobe demanded from a number of principals. 

im cal VIII. Reparation due for the conſequences of an unlaw- 

be the ful act. IX. Reparations for unjuſt death. X. For 
maiming, wounding, beating, unjuft impriſonment. 

been XI. For adultery, or for debauching a woman. XII. For 

es con. theft. XIII. For-flander. XIV. Reparation due, bers 

But 1 7zbere is no malice. 

ridged, 

ociety, II. Ne injury, after it is committed, produces a Damage 

natural right in them, who have ſuffered any damage an THO 


what they 
by it, to demand reparation of ſuch damage, from the mean. 


authors of the injury ; and it produces likewiſe a right 
of inflicting puniſhment. 

By damage we underſtand every loſs or en 
tion of what is a mans own occaſioned by the fault of 
another. And by a fault we underſtand every unlawful 
action or omiſſion, 

It is proper to obſerve here, that though every un- 
lawful act or neglect is a fault; yet every ſuch act or 
neglect does not lay the perſon, who is in fault, under 
an obligation to make reparation : no ſuch obligation 
is produced, unleſs the fault occaſions ſome damage, 


IAP. Grotius ut ſup. F II. * Grot, Lib, II. Cap. X VII. 11 
chase 
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that is, unleſs it occaſions ſome loſs or diminution of 


B. J. 


what ſome other perſon has a ſtrict right to. A man is 
chargeable with a fault, that is, he is chargeable with 
behaving unlawfully, whenever he does not comply 


with the law. But in many inſtances he may behave 


unlawſully, and yet be under no obligation to make 
reparation to any one. All actions or omiſſions, which 
are contrary to the ſeveral duties included in the gene- 


ral virtue of benevolence, are faults; but ſuch faults 
as theſe give no perſon any right to demand reparation, 


The notion of reparation is unintelligible, where no da- 
mage has been done : and whatever want of beneyo- 
lence there may be, in not giving to a man what he 
had reaſon to expect, or what he had an imperfect 


right to; there can be no damage in it: becauſe da- 


mage is ſome loſs or diminution of what is ſtrictly and 


properly his own. 


It is to be obſerved farther, that the definition of 
damage extends the notion of it beyond a mans goods, 
His lite, his limbs, his liberty, an exemption from 
pain, his character or reputation, are all of them his 
own, in a ſtrict and proper ſenſe : ſo that the loſs or 
diminution of any of them gives him a right to de- 
mand reparation from thoſe, by whoſe fault they have 
been loſt or diminiſhed. Nor 1s the notion of damage 


confined to the loſs or diminution of ſuch things, as are 


a mans own by the immediate gift of nature, or by 
ſuch a general compact of all mankind, as that is, 
which introduced property. It is a damage to him, 
if he ſuffers any loſs or diminution of ſuch things, 
whether corporecal or incorporeal, as any particular 
compact or any poſitive laws may have made his own, 
Thus a ſervant by witholding the ſervice, which his 


bargain 
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bargain has given his maſter a right to, does damage to 
his maſter. And a guardian by neglecting to take ſuch 
care of the affairs of his ward, as either the nature of 
the truſt, which he has u:.dertaken, or the poſitive 
laws of his country oblige him to, does damage to 
ſuch ward. 


it cannot allow any act of ours, whereby another is 


obtain any effect, muſt, after we have done it, require 
us to undo it again. The only way of undoing it 
again, or of preventing the effect of it, that is, the 
perfect I only way of ſatisfying the law, is to make amends for 
iſe da- ¶ what any perſon has ſuffered, who was hurt by it, or 
ly and JJ to make reparation for the damages, which ſuch per- 
fon has ſuſtained. The ſame law therefore, which 
ion of guards a man from being hurt, by requiring others 
goods. not to hurt him, gives him a demand upon them, 
from when they have done him any hurt, to undo it 
m his again, or gives him a right to demand reparation of 
loſs or damages. 
to de- If ſuch reparation is refuſed, the law, which gives 
y have ¶ him a right to it, allows him to ſupport this right by 
amage Yall ſuch means, as are neceſſary for that purpoſe : becauſe 
as are a right, which he is not at liberty to enforce and bring 
or by ¶ into execution, is in effect no right at all. He there- 
hat is, ¶ fore, who has ſuffered any damage by the fault of 
5 him, Yaother, may, conſiſtently with the law of nature, by 
things, Ithe uſe of his ſtrength, that is, by force, endeavour to 
ticular I obtain ſatisfaction by making repriſals upon the perſon, 


s own, who has done the damage, to the value of what he 
ich his I bas loſt, 
argain C c We 


II. As the law of nature forbids us to hurt any man, Right to 


hurt, to ſtand good, or to obtain any effect. But the * it 
law, if it does not allow ſuch act to ſtand good, or to iſes. 
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We have already ſeen by what means and upon 
what account the property in ſuch things, as are ſo 
taken in repriſal, will be transferred from their former 
owner to the perſon, who takes them. | 

III. An imperfect right, as was juſt now obſerved, 
can be no foundation of a claim to reparation. We 
cannot properly be ſaid to ſuffer damage in what is not 
our own : however reaſonable our expectations of re- 
ceiving a thing or a ſervice may be, the moſt we can 
ſay, where they are refuſed us, provided they were 
matter of favour and were not due to us in ftrit 
juſtice, is, that we are hardly or unkindly uſed. 
Indeed in common language, a man, who 1s very 


hardly or very unkindly uſed; who meets with ng 


reward or encouragement of his merit from ſuch, 
as ought to reward or encourage him; who is not 
relieved in his diſtreſs by ſuch, as ought to relieve 
him; is faid to be injured, or not to have juſtice 
done him, We ſometimes go farther, and ſay, that 
his merit or his ſufferings give him a claim to ſuch of 
ſuch inſtances of encouragement and aſſiſtance. But 
when we make uſe of theſe or the like expreſſions, up- 
on occaſions of this ſort; the words, injury, ot 
juſtice, or claim, muſt not be underſtood in their ſtrict 
and proper ſenſe. Nothing is due to a man in ſtrict 
juſtice, he has no ſtrict and proper claim to any thing, 
but what is his own: and whatever pretenſions either 
his merit, or his ſufferings, may give him to the favour 
and aſſiſtance of others; however others may tranſgrels 
their duty by not ſhewing him ſuch favour, or by not 
giving him ſuch aſſiſtance; thoſe pretenſions on his 
part amount only to a reaſonable expectation, that they 
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ſhould 


B.. 


pon 
re ſo 


C. XVII. NATURAL LAW. 403 


ſhould give him ſomething, which is not ſtrictly his 
own, till they do give him it: and conſequently the 
rmer neglect or omiſſion on their part cannot in propriety 
of ſpeaking be called an injury. 
rved, IV. But in many queſtions, concerning what a man perfect 


We has ſuffered, whether it gives him a demand for re- and im- 


' ; ; , rfect 
1s not paration of damages or not; it will be neceſſary to Fakes are 


f re- ¶ attend carefully to the matter in diſpute : becauſe he ſometimes 


confound- 
e can may, in many inſtances, appear to have only been diſ- eq, 


were ¶ appointed, in what he had no more than an imperfect 

{tric right to, when in fact he has been deprived of what 

uſed. I was properly his own, and has ſuffered a real injury. 
ver If we would not be miſled in queſtions of this ſort, 


ith no Y ve muſt diſtinguiſh between a right to a thing or a 

ſuch, ¶ ſervice, and a right to aſk for, or to be capable of re- 
is 0 ceiving, ſuch thing or ſuch ſervice. The former may be 
relieve an imperfect right; the giving us the thing or doing 
juſtice us the ſervice may be matter of favour in the perſons, 
V. that who have the diſpoſal of them; ſo that no damage 
ſuch of ¶ would be done us, if, upon our application, we ſhould 
>. BUY meet with a refuſal; though it might be ever fo reaſon- 
ns, VP" Fable on our part to expect; and though they might 
IrY, * not diſcharge their duty, as they ought to do, by not 
ir ſtrict granting us, what we aſk for. But in the mean time 
in ſtriet the latter right, the right to aſk for ſuch favour, or to 
y thing, I be capable of receiving it, may be a perfect one; ſo 
s either 


that whoever unjuſtly hinders us from afking, or ren- 
ders us incapable of receiving, does us ſuch a damage, 
as would entitle us to reparation. If I am ever fo well 
qualifyed for any particular office or employment, and 
my competitor is ever ſo far inferiour to me in the ne- 
ceſſary qualifications; yet if the perſon, who has the 
diſpoſal of ſuch office, may give it to whom be pleaſes ; 

CC 2 it 
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it is in ſome ſort matter of favour, that he ſhould give 
it to me: and if he was to give it to my competitor, I 
could only complain of being unkindly uſed, or un- 
fairly rejected; I ſhould have ſuffered no ſuch injury, 
as would entitle me to reparation. But ſuppoſe, that 
either by force or by fraud I had been hindered from 
applying for this favour; they, wha hindered me, 
would have done me an injury properly ſo called: my 
liberty of applying, or not, was ſtrictly my own; and 
they, who have unjuſtly taken it from me, or pre- 
yented me from uling it, have done me damage. In- 
deed in eſtimating this damage, I could not rate it at 
the full value of the favour, which I might have 
aſked for, if they had not prevented me: becauſe, if! 
had aſked for it, I might poſſibly have been refuſed. 
What I have loſt therefore by their injuſtice is not th 
favour itſelf, but the chance, which 1 had for obtain- 
ing it: and the damages, which I have ſuſtained, are to 
be rated according to the value of that chance. It may 
be matter of favour, that a perſon ſhould leave me 3 
legacy : and however reaſonable it might be in me 0 
expect it, and however unkind or even ungrateful in 
him to diſappoint my expectations; yet the diſappoint- 
ment would be no damage. But if unjuſt force or fraud 
is made uſe of by any one elſe, to prevent him from 
doing it; he, who thus prevents him, does me an injury: 
the capacity of receiving this favour was my own; and 
to take it from me, by unjult force or fraud, is properly 
a damage, and reparation is to be made for it. In ſome 
inſtances more perſons than one may ſuffer by the 
ſame act; and though it may in reſpect of ſome cf 
them be only a hardſhip, yet in reſpe& of the reſt it 
may be a real injury, If I have the care of a minors 
eſtate 
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eſtate as his guardian, and unkindly or unreaſonably 


remove the ſteward of that eſtate, who had deſerved 
. well of me in all reſpects, and was particularly well 
, fitted for his employment, in order to put in ſome 
& other perſon ; this would be no injury to the ſteward 
n © fo removed, nor would it entitle him to damages: be- 
» W cauſe as the giving him this office at firſt was matter 
7 of favour, ſo it is matter of favour likewiſe to con- 


d naue him in it. But if by this act of mine the ward 
is a loſer; ſuch loſs is properly an injury to him: 
. and if 1 did it knowingly, he would have a natural 
a W claim to reparation for the damages, that he ſuffers 
re by it. | 
1 V. In eſtimating the damages, which any one has gene 
d. W ſuſtained, where ſuch things, as he has a perfect right rules to be 
bs W to, are unjuſtly taken from him, or witholden, or in- 5 ed 
n-W tercepted; we are to conſider not only the value of ting da- 
to MW the thing itſelf, but the value likewiſe of the fruits or 8. 
ay profits, that might have ariſen from it. He, who is the 
: 4 WH owner of the thing, is likewiſe the owner of ſuch 

9 fruits or profits. So that it is as properly a damage 

in to be deprived of them, as it is to be deprived of the 

thing itſelf. But it is to be conſidered, whether he 

could have received theſe profits without any labour or 
expence: becauſe if he could not, then in ſettling the 
damage, for which reparation is to be made, the pro- 
fits are not to be rated at the full worth of them; but 

an allowance is to be made for the labour or expence 

of collecting or receiving them; and when the labour 

and expence is deducted from their full worth, the re- 
mainder is all, that he has loſt, and conſequently is all, 


that he has any right to demand. 
Grot. ibid. FIV. 


S3 Grotius, 
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Grotius, in eſtimating theſe damages, makes another 
allowance, which does not appear to have any rea- 
ſonable foundation. He thinks, that in making repa- 


ration for the profits ariſing from a thing, where the 


thing itſelf is reſtored, a deduction ought to be made 
for any improvements, which it has received, whilſt 
it was witholden from the owner. But certainly in the 
caſe of diſhoneſt poſſeſſion, whatever improvements 
the poſſeſſor makes in a thing, whilſt he unjuſtly de- 
tains it from the true owner, they muſt be under- 
ſtood to be made againſt the conſent of ſuch owner : 
for it is againſt his conſent, that the other has the 
thing in his poſſeſſion, and has an opportunity of 
improving it: and it would be an injury to force 
him to pay or to allow for what was done againſt his 
conlent. | 

* In rating the damage, which a man has ſuſtained, 
we are to eſtimate ſomething more than the preſent 
advantage, which he has loſt : for the hope or ex- 
pectation of future advantage is worth ſomething : and 
if ſuch hope or expectation is cut off by the injury, 
the value of it is to be allowed him. We muſt how- 
ever, in eſtimating this hope, be careful not to eſtimate 
it, as if the advantage had been in actual poſſeſſion: 
proper deductions are to be made for the accidents, 
which might have happened to diſappoint his expecta- 
tions. And in proportion as theſe accidents are greater, 
or more in number, or more likely to happen, a greater 
abatement is to be made in conſideration of them. In 
general, the longer time there is to paſs, before the ex- 
pected advantage can ariſe, the more room there is for 
accidents to prevent its being obtained. And for this 


8 Grot. ibid. F V. 


reaſon, 


C. xv 


reaſon. 
mote 
genera 
of cor 
leſs, t 
VI. 
injury 
under 
damag 
As 
the ac 
upon 
the pr 
ſelves 
We 
man « 
omiſſi 
ceſſori 
Th 
injury 
their 
done 
cipal 
ſcreen 


their 
forbid 
him, 

ed hir 
make 


v G} 


„ e.xvn. NATURAL LAW. 407 


- teaſon, other circumſtances being equal, the more re- 

I mote a mans hope is, the leſs it is worth. Thus in 
general, all other circumſtances being the ſame, a field 

> of corn, when it 1s deſtroyed in the blade, is worth 

» less, than if it had been in the ear. 

: VI. * Beſides the perſon, who immediately does the Acceſſo- 
e injury, others may be ſo far concerned in it, as to be habe TI 
s under an obligation with him of making good the obliged to 
damages ariſing from it. — 
P As far as we concur in what another man does, fo far 

: the aft is our own; and the effects of it are chargeable 

e upon us, as well as upon him: if he is conſidered as 

f che principal party, we by our concurrence make our- 

e ſelves acceſſories in the injury. 

13 We may make ourſelves acceſſories to what another 

man does two ways, either by our acts or by our 

, I omiſſions: and in either of theſe ways we may be ac- 

it © ccffories in a higher or a lower degree. 

& They, who have authority over him, that does the 

d injury, and command the doing it; they, who give 
7 their conſent, when the injury could not have been 
* done without ſuch conſent; they, who aſſiſt the prin- 
te cipal party in doing it; or they, who protect and 
: cſcreen him after it is over, are any of them acceſſories 

s, | to the injury in a higher degree, and make themſelves 

a- ſo by their acts. 

r, They, who were obliged | in Juſtice to make uſe of 

er © their authority in for a the injury, and have not 

n forbidden it; they, who were obliged in juſlice to aſſiſt 
= him, who has ſuffered the injury, and have not aſſiſt- 
\r ed him; are acceſfories likewiſe in a higher degree, and 
is | make themſclves ſo by their omiſſions. 


»Grot ibid. VI. VII. VIII. IX. 
1, oY of | As- 
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Acceſſories in a lower degree are ſuch, as adviſe the 
injury, or commend and encourage him, who does it, 
Theſe become acceſſories by their acts. 

Such likewiſe are acceſſories in a lower degree, ay 
do not diſſuade the commiſſion of the injury, when 
they ought to diſſuade it, or do not diſcover it, when 
they ought to diſcover it. Theſe become acceſſories by 
their omiſſions. 

Any of theſe, as far as they contribute towards the 
fact, by which the damage is done, are obliged to 
make reparation for it : becauſe ſo far the faCt is their 

own, and the damage ariſes from them. 
Damages VII. A number of men may ſo concur in doing 
ee damage, as to be all of them principals. In this caſe 
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from a they are obliged all and each of them to make it good, 
_ of if the act is ſuch an one, as ariſes from each of them 
pals, alone, though they happened to be all together, when 


it was done, and all contributed towards the doing 1t; 
that 1s, if the damage, which they have all done by a 
Joynt act, would have been the ſame, though only one 
of them had been concerned in it. But if in the whiole 
damage, which is done by them all, only one part 
aroſe from one of them, and another part from another 
of them; then each of them is obliged for no more 
than his own ſhare of the damage: becauſe the reſt 
of it did not arife from him. 

We may explane this rule farther by diſtinguiſhing 
between indiviſible and diviſible acts. Thoſe are called 
indiviſible acts, in which many perſons may concur 3 
but the whole act would have been the ſame, though 
only one of them had been concerned in it. Thus if a 
number of people joyn in ſetting fire to a mans ſtacks 


Git. ibid. & XI. f 
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of corn, or in cutting a bank to drown his lands, the 
whole damage ariſes indeed from their joynt act; 
but the ſingle a& of each of them would have pro- 
duced the ſame damage. The perſon therefore, who 
has been injured, has a demand for the whole damage 
upon each of them : becauſe the whole would have 
been produced by the ſame act of each: and he has a 
demand for no more than the whole upon all of them 
together. So that if all of them can be come at, they 
are obliged to joyn in making reparation : or if only 
one of them can be come at, he alone is to make the 
whole reparation. 

Where the act is a diviſible one, that is, where part 
of the damage is done by one of the perſons concerned, 
and part by another ; ſo that the part, which was done 
by the one, can be diſtinguiſhed from the part, which 
was done by the other, and without the concurrence 
of them all the loſs would not have been the ſame ; in 
this caſe all of them together are obliged to make good 
the whole damage; but each of them alone, conſidered 
as a principal, is not obliged to make good more of it, 
than what aroſe from himſelf. If a man is attacked 
upon the road, and one perſon wounds him, whilſt an- 
other kills his horſe ; the whole damage ariſes from 
both of them together, but not from each of them 
alone: each therefore, as a principal, is not obliged to 
make good more of the damage, than what aroſe from 
his ſhare in the act. 

VIII. *Not only the damages, which a man ſuſtains Reparati- 
from an unlawful act, are chargeable upon them, who 2 2 
do the act; but thoſe damages are likewiſe to be quenees of 


made amends for, which are the conſequences of ſuch Fr __ 


* Grotius tbid. & XII. q 
| act; 
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act; though perhaps theſe conſequential damages might 


not originally have been intended. If it was otherwiſe, |} 


if he, who does an unlawful act, was not accountable 


for all the harm, which ariſes from it either imme. 


diately or in conſequence z the whole obligation to re- 
paration might in moſt inſtances be ſet aſide, upon a 


pretence, that what the author of the damage original- 


ly intended was little or no harm to the ſufferer, and 
that all the reſt aroſe merely from accident. A man ſets 
fire to a tree or to a ſtack of ſtraw, and in the event a 
houſe is burnt : if he was not accountable for this con- 
ſequence of his act, as well as for the act itſelf, he might 
eaſily pretend, that he did not deſign to do this harm, 
even though he did deſign it : and thus, for want of 
being able to diſprove the truth of this excuſe, the ſuf. 


diary did really intend. His intention ought therefore 


to be judged of by what appears : and by this rule of } 


zudging, there will be reaſon to conclude, that ſuch 


conſequences of his act, as might have been foreſeen, 


and ought to have been guarded againſt, were in his 
intention, as well as the act itſelf. 


We may put this matter in another light. All the harm, 


that we are obliged to prevent, is juſtly chargeable up- 


on us, if we do not prevent it. We are obliged to pre- | 


vent all the harm, that ariſes in conſequence from an 
unlawſul action; becauſe we are obliged not to do the 
action itſelf, Upon this account therefore all the harm, 
that ariſes from ſuch an action, though by conſequences, 


which we did not directly intend, is chargeable upon 


us; and the reparation to be made for ſuch harm is to 
be made by us, who do the action. 
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at IX. ! Grotius has applyed theſe general rules con- Reparati- 
e; ¶ cerning reparation to ſeveral particular inſtances. He, _ 4 
le vho kills another unlawfully, is obliged to defray“ * 
e- ſoch expences, as the perſon killed may have been 
e- In in endeavouring to have his wounds cured. He 
2 Mis obliged likewiſe to make amends to thoſe, who 
l. had a right to be maintained by the deceaſed ; ſuch 
nd Ns his wife, his children, or his parents; according to 
ts the value of what they might have expected to receive 
a from him, conſidering his age, his fortune, or his 
n- employment. 
ht It may perhaps be queſtioned, whether they had a 
n, Mfrit right to ſuch maintenance or other benefits, as 
of N they might have received from the deceaſed : and if 
f. Whey had not; it may be aſked, what reſtitution can be 
n- due for the loſs of that maintenance or of thoſe other 
benefits? But to this we anſwer, that however they 
might have been diſappointed in their expectation, yet 
the expectation itſelf was their own, and it is a real 
njury to take it from them. All therefore, which can 
be proved from this objection, is no more than we 
allow, that the reparation is to be eſtimated, not ac- 
cording to the worth of their maintenance, or of their 
Y «ther probable benefits, but according to the worth 
Yo! their expectation. 
Grotius here diſtinguiſhes between the murder of a 
free man and the murder of a ſlave : the life of the 
former cannot, he ſays, be reckoned in ſettling the da- 
mage done by his death ; becauſe no perſon has any 
claim to it, beſides himſelf : but the life of the latter is 
to be reckoned; becauſe, if the ſlave had been alive, 
the maſter might have ſold him; and conſequently his 
' Grotius ibid. & XIII. 
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life itſelf is of value to the maſter. But if we obſerve, I therefc 
that the life of the flave can no otherwiſe be looked ¶ in ame 
upon as the maſters property, than as he had an in- Now 1 
tereſt in it, we ſhall find that there is no occaſion for miſh, 
this diſtinction: ſince as far as the relations of a free Þ over : 

man had an intereſt in his life, the perſon, who mur- free fre 
dered him, is obliged to make them reparation. So any de 
that in either caſe, in ſettling the damage, the life of be paic 
the deceaſed is eſtimated according to the intereſt, perſon, 


which thoſe, who ſurvive him, might have in it. loſing 
X. ® He, who has maimed another, does not make vound 
him full reparation for the damage ſuſtained; unleſs he I pain, 


pays for the cure, and gives him, beſides ſuch payment, ¶ which 
the value of what he has loſt by being rendered incapa- ¶ fo that 
ble to earn ſo much by his labour, as he otherwiſe ¶ of time 
might have earned, if he had not been maimed. But ¶ ſatisfac 
theſe particulars, which are all that Grotius mentions, Y Wh: 
do not include the whole of the damage. He ought or blov 
farther to pay for the loſs of the perſons time, whom he is due 

maimed. Our author indeed adds, that if the perſon ¶ by unj! 
maimed is a ſlave, amends is to be made to the maſter Y cle in t 
for any ſcar or blemiſh, which will make the ſlave ¶ uneaſin 
worth leſs, when fold z but that in eſtimating the ¶ include 
damage done to a free man, no regard is to be had to XI. 

ſuch blemiſh. Grotius ſhould here have taken another I no oth 
particular into the account, which would have ſet him I injured 
right in this reſpect, by ſhewing him, that ſatisfaction ſpring, 
is to be made to a free man, as well as to the owner} gainſt | 
of a ſlave, for any ſcar or blemiſh ariſing from their] were te 
being maimed. The perſon, who is maimed, has 2} mily. 


right to freedom from cauſcleſs pain; and he, who has looked 


hurt him, has injured him in this right, He may} adulter 
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therefore demand ſmart-money, or ſome conſideration 
in amends for the pain, which he has unjuſtly ſuffered, 
Now under this head we may fairly include any ble- 
miſh, which remains, after the firſt ſmart or pain is 
over : for as far as the injured perſon had a right to be 
free from ſuch blemiſhes, or from the uneaſineſs, which 
any deformity will occaſion to him, he has a right to 
be paid for having them brought upon him. If the 
perſon, who has been ill treated, ſhould eſcape without 
loſing his limbs or the uſe of them; yer, if he has been 
wounded, the expence of cure, the loſs of time, the 
pain, which he has felt, are all of them damages, for 
which reparation is due. Or if he has been only beaten, 
ſo that there has been no expence of cure, and no loſs 
of time, he has ſtill a demand of ſmart-money, or of 
ſatisfaction for the pain that he has felt. 

What has been ſaid concerning maiming, wounds, 
or blows will be ſufficient to ſhew what ſort of amends 
is due to a man, who has been deprived of his liberty 
by unjuſt impriſonment. His loſs of time is one arti- 
cle in the account, but it is not the only one ; the mere 
uneaſineſs of ſuch a ſituation, under which we may 
include the diſgrace attending it, 1s a damage to him. 

XI. * Grotius in the caſe of adultery takes notice of 
no other reparation, except that of indemnify ing the 
injured huſband from maintaining the ſpurious off- 
ſpring, and that of fecuring the legitimate children a- 
gainſt the loſs, which they would ſuſtain, if the others 
were to ſhare with them in the poſſeſſions of the fa- 
mily. But certainly neither of cheſe particulars. can be 
looked upon as reparation for the damages, which the 
adulterer has done: they are rather cautions againſt 

& Grotins ibid. FAV. 
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any future damage, which might ariſe in conſequence. 


The adulterer has deprived the huſband of his wifes 
affections, has diſturbed the peace and order of his fa- 


mily, and has brought diſgrace and infamy upon it, 
Theſe are the articles to be eftimated in determin- 
ing what reparation is to be made for the damages, that 
have been done already. 

If a woman is debauched, ſays our author, either 
by force or by fraud; he, who has ſo debauched her, i; 
obliged to make amends for the advantage, which ſhe 
might otherwiſe have made by ſome future marriage, 
if he had not hurt her character. He adds, that if the 
man debauched her under a promiſe of marriage, he 


is obliged to make his promiſe good. But this obli- 


cation, one would think, ariſes rather from the pro- 
miſe itſelf, than from the damage done. He could not 
indeed object her want of chaſtity, as a ſufficient reaſon 
to releaſe him from his promiſe : becauſe, as her want 


of chaſtity has been owing to his own act, he cannot 


make uſe of this pretence to her diſadvantage, unleſs 
he pays her, not only for having hurt her proſpect of 
marriage in general, but likewiſe for her loſs in not 
marrying him in particular. 

XII. * A theif or robber is obliged to reſtore what 
he has ſtolen, or an equivalent for it, with all its pro- 
fits, and a compenſation for the loſs, which followed, 
or the gain, which ceaſed to the owner, for want of poſ- 
ſeſſion. In eſtimating the value of the thing and of the 
profits, Grotius lays it down for a rule, that they are 
to be rated neither at the higheſt, nor at the loweſt, but 
at the middle price, However he gives no reaſon, and 
it will be difficult to find any reaſon, why ſuch a degree 
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of favour ſhould be ſhewn to a man, who has been 


guilty of theft. 

XIII. A man may be injured in his perſon not Repara- 
only by death, impriſonment, maiming, wounds, or tion for 
blows, but by ſcandal or defamation, which deprives 8 5 
him of his reputation and caſts a blemiſh upon his cha- 
rafter. Theſe damages are repared by aſking pardon, 
by a public acknowledgment of his innocence, and by 
ſuch payments as will make him amends for the loſs, 
that he has ſuſtained by any falſe aſperſions. 

XIV. The obligation, to make reparation for da- Repara- 
mages done by our means, is not confined to thoſe actions tion due, 

f 3 | . where 
only, which are crimiaal enough to ſubject us to pu- there is no 
niſhment. Though there is no degree of malice in an malice 
action, by which another is injured, yet it may ariſe 
from ſome faulty neglect or imprudence in him, who 
does it, or is the occaſion of its being done: and when 
:ny perſon has ſuffered damage, for want of his taking 
ſuch care, as he ought to have taken; the ſame law, 
which obliged him, as far as he was able, to ayoid do- 
ing harm to any man, cannot but oblige him, when 
he has neglected this duty, to undo, as well as he 
can, what harm he has been the occaſion of; that is, 
to make amends for the damage, which another has 
luſtained through his neglect. 

Thoſe faults, which conſiſt in neglect, are ſometimes 
divided into three degrees; a great fault, which is 
ſuch a neglect, as all men may well be ſuppoſed, and 
ought to guard againſt ; a ſmall fault, which is ſuch a 
neglect, as diſcrete and diligent men are not uſually 
gmity of; and the ſmalleſt fault, which is ſuch a ne- 
glect, as the meſt exact and moſt prudent take care 
to avoid. 


Indeed 
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Indeed in many inſtances of groſs faults, it is ſo 
difficult to diſtinguiſh between a mere negle& and a a 
malicious deſign, that, beſides the demand of repara- 
tion for damages done, ſome puniſhment may reaſona- 


bly be inflicted upon the perſon fo offending. | 
Sometimes, and eſpecially in what may ſeem faults 
of the lower degrees, the damage, which ariſes from 
our ſuppoſed neglect, will be found upon enquiry 
to have been rather owing to the neglect of the per- 
ſon, who ſuffers it; and then we are not only clear 
from all guilt, that may ſubject us to puniſhment, 
but from all blame, that might oblige us to make 


' reparation. 


A man profeſſes ſome art or calling, in which he is not 
completely ſkilful, and through his want of ſkill, they, 
that employ him ſuffer damage; or, ſuppoſing him to 
underſtand his buſineſs, they, that employ him, may 
ſuffer the like damage, through ſome groſs neglect of 


his: in either caſe he is obliged to make reparation. This 


is the caſe, when a phyſician deſtroys his patient by 


adminiſtering improper medicines through ignorance, | 


or ſuffers him to periſh by negle& and deſertion. 
Such faults as theſe are of the groſſer ſort, and approach 
ſo near to ill deſign, as not eaſily to be diſtinguſhed 


from it. * If others ſuffer by us, whilſt we are engaged 


in any ſport or diverſion, as if a man was to be killed 
or maimed by our diſcharging a gun; notwithſtanding 
we had no deſign of doing hurt to any one, and can 


make this appear, yet we are bound to make repara- 


tion: becauſe we ought to have been ſo careful, in 


following our own amuſement, as to prevent any 


damage, that might happen ta others, from what is 


$ PuffendorR. B. III. C. I. VII 
merely 
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merely matter of pleaſure to us. If a ſoldier is exer- 
ciſing himſelf in an improper place, and does any hurt 
- Y with his arms, it is his fault, and he muſt repare the 
damage. It would have been otherwiſe, if he had been 
in the place appointed for this purpoſe; becauſe then 

s what hurt was done by him would have been owing 
m to their fault, who'knowingly or negligently came in 
ry © his way. A feller of wood kills a man, who is paſſing 
7» upon a road or near a town, with the limb of a tree, 
ar Y which he is cutting down, without giving notice, that 
it was falling : this is his negle&, and reparation is due 
from him. But if he did give notice, and the perſon, 
upon whom the limb of the tree fell, neglected to get 
out of the way, he is not chargeable with the damage 
done. Nor could he have been chargeable with it, 
even though he had given no notice, if he had been 
felling wood at a diſtance from the road or in the 
middle of the field : becauſe the other perſon would 
have been in fault for having been there. The damage, 
which a mans ſervants do, is in many inſtances charge- 
able upon himſelf: becauſe he ought to take care, that 
they ſhould behave better. If a traveller loſes goods 
in an inn, where he lodges; the maſter of the houſe 
ought to repair the loſs : becauſe a diſcrete and diligent 
man would take care to provide himſelf with honeſt 
ſervants, and would prevent whatever was under his 
charge from being ſtolen, If the traveller had locked 
up his goods in his own apartment; there would nos 
be the ſame reaſon for charging the loſs of them upon 
the maſter of the houſe : becauſe the traveller has then 
taken the care and ſecurity of them upon himſelf; and 
if they are loſt, it is but reaſonable to conſider them 
as loſt through his own neglect: eſpecially as there 
D 4 would 
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would otherwiſe be room for colluſion between him and 
others, who might take them away with his privacy. 
When any thing, which is thrown out from a window, 
does any damage to perſons paſſing by in the ſtreet; 


the maſter of the houſe, from whence it is thrown, 


is chargeable with it: he is certainly in fault, if he 
threw it ont himſelf: and he is in ſome fault, though 
ſome one elſe threw it out: becauſe he ought to take 
better care of the behaviour of his family. The damage, 


which a mans beaſts do, may reaſonably be looked | 


upon as done by himſelf : becauſe it is his buſineſs to 


take care, that they ſhall be kept in good order. In- 
deed if they were put into their proper place, and | 


have gotten into the grounds of another man, becauſe 


this other does not keep up his fences; the damage is | 
done through the neglect of the owner of the grounds, | 
and not through the neglect of the owner of the cattle. 
In like manner if a man was paſſing through grounds, 
where there was no common path or way, and where 


he had no buſineſs, and ſhould be wounded or maim- 


ed by a horſe or an ox, which were in the paſture of. 


their owner; the fault is in the perſon ſo hurt, be- 
cauſe he ought not to have been there. 
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CHAP. XVIII 
Of puniſhment. 


I. Puniſhment what. II. Juſtice of puniſhment depends 
upon the ends of it. III. What thoſe ends are. IV. The 
Juſtice of puniſhment explaned. V. Extraordinary tor- 
tures in capital puniſhments unjuſt, VI. Obligations 
ariſing from a crime what. VII. The juſtice of puniſh-. 
ment is negative. VIII. Who may puniſh in a ſtate of 
natural liberty. IX. What crimes puniſhable by man in 
the liberty of nature. X. What guilt is. XI. How 
guilt is eſtimated. XII. Meaſure of puniſhment how 
adjuſted. XIII. Mercy or clemency how exerciſed. 
XIV. How tbe goods of a criminal are affetied by 
puniſhment. XV. Acceſſories to a crime puniſhable. 

XVI. Thoſe, who have no ſhare in a crime, not puniſh- 
able. XVII. Obligation to puniſhment does not deſcend 
from the anceſtor to the heir. 

I. A Crime, as it does damage, obliges the criminal Puniſh- 

to make reparation; and as it ſhews a diſpoſi- ft. 
fition to do harm, it makes him liable to be puniſhed 

By puniſhment we underſtand ſome evil of ſuffer- 
ing, which is inflicted upon account of ſome evil of 
doing. It is ſome pain or uneaſineſs, ſome loſs or 
harm, which he, who has deſignedly occaſioned any 
pain or uneaſineſs, any loſs or harm to others, is made 
to undergo. 

II. * Grotius lays it down as a ſelf-evident principle, Juſtice of 
that he, who has done evil, may juſtly be made to p a 
ſuffer evil. If this principle was as clear and indiſputa- 7 up- 
ble, as our author ſuppoſes it to be; one of the greateſt 2? . 1 

Grot. L. II. C. xx FI. * ibid. 
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difficulties relating to puniſhment would be removed. 
It would be ridiculous to enquire, why it is juſt to 
puniſh a criminal; if the juſtice of making a man 
ſuffer harm, who had done harm, was ſelf-evident. 

He does not ſeem however to be quite fatisfyed in 
his own mind, that this principle will entirely juſtify 
us in puniſhing criminals. The moſt, that he thinks 
can be proved from it, is, that no injury 1s done to a 
criminal by puniſhing him : but yet, he ſays, it does 
not follow from hence, that criminals are to be 
puniſhed. 

It is not very eaſy here to underſtand his meaning. 
If by ſaying it does not follow from this principle, that 
criminals are to be puniſhed, he means, it does not 
follow, that we are obliged in duty to inflict puniſh- 
ment upon criminals ; this is very certain. But his en- 
quiries concerning puniſhment might, notwithſtanding 
this difficulty, have ſtopped at this firſt principle, if 
the principle had been ſelf- evidently true: it may not 
perhaps be ſufficient to prove, that inflicting puniſh- 
ment is a duty : but let him carry his enquiries as far as 
he will into the ends of puniſhment, he will ſtill find the 
ſame defect, if it is a defect, in all other principles. Nei- 
ther the ſuppoſed ſelf. evidence of its being lawful to 
make them ſuffer evil, who have done evil, nor any 
of the ends propoſed in puniſhing will prove that we 
are naturally obliged in duty to puniſh a criminal. But 
if, when he ſays, it is no conſequence of his principle, 
that criminals are to be puniſhed, he means, that not- 
withſtanding there is no injury in making thoſe ſuffer 
evil, who have done evil, it is no conſequence, that 
they may be puniſhed, conſiſtently with the law 


t Grot. ibid. & IV. 


of 


of nature; he planely contradicts himſelf : if there is 
no injury in puniſhing criminals, it muſt undoubtedly 
be conſiſtent with the law of nature to puniſh them. 

To reconcile him with himſelf, we muſt ſuppoſe him 
to mean, that thovgh the puniſhment of a criminal is 
ſelf-evidently conſiſtent with the law of juſtice, yet 
we ought to enquire farther, whether the law of bene- 
volence or humanity does not forbid it: becauſe as 
ſome pain or loſs is contained in the notion of puniſh- 
ment ; ſuch pain or loſs would be a ſufficient reaſon 
againſt inflicting it; if no advantage aroſe from it, or 
no beneficial purpoſes were anſwered by it. 

Bur then theſe beneficial purpoſes are as neceſſary to 
be taken into the account in order to reconcile the 
notion of a right to inflit puniſhment with the duties 
of juſtice, as to reconcile the actual inflicting of it 
with the duties of humanity. All cauſeleſs harm or 
loſs, that we bring upon another, is unjuſt: and if 
puniſhment is not intended in its own nature to obtain 
ſome uſeful end; I ſee not how we ſhall be able to 
ſhew, that the loſs or harm implyed in it 1s not cauſe- 
leſs harm. Upon the whole then, it ſeems neceſſary for 
us, in vindicating the juſtice of puniſhment, to con- 
ſider the ends, which are propoſed by it: ſince the 
principle, which Grotius lays down as a ſelf-evident 
one, cannot be ſhewn to be true, without having re- 
courſe to the purpoſes, which' puniſhment is deſigned 
to anſwer, 


III. Our author takes notice of three ends, which T he ends 
of puniſh- 
ment 
ment; firſt, the benefit of the criminal himſelf; ſe- 5 they 


are deſigned to be brought about by inflicting puniſh- 
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the crime; and thirdly the benefit of mankind in 
general. 

The two laſt of theſe may well be included in the 
ſingle end of preventing the criminal from offending 
again: for by this means the benefit either of the 
injured perſon, or of the reſt of mankind, is produced 
as effectually, as the puniſhment of the criminal can 


produce it, if we look no farther than the criminal 


himſelf. 

Puniſhment has indeed ſometimes a farther view, and 
is deſigned not only to prevent or diſcourage the cri- 
minal, who undergoes it, from offending again, but to 
deter others likewiſe from following his example, for 
fear of meeting with the ſame treatment, that he has 
met with, But this is only a ſecondary end of puniſh- 
ment; it may, where a criminal has deſerved to ſuffer, 
make it prudent not to pardon him, and may engage 
us hkewiſe to puniſh him in a public manner. But if 
our right to puniſh had nothing elſe to ſupport it, we 
ſhould never be able to reconcile it either with juſtice 
or with humanity. For certainly to bring any harm or 


| loſs upon one man, that we may not ſuffer the like 


from others, is, in reſpect of him upon whom it is 
brought, no better than a cauſeleſs harm or loſs. 
The firſt end of puniſnment, which Grotius men- 


tions, is likewiſe but a ſecondary one. If there is no 


other reaſon for inflicting puniſnment beſides the 
amendment of the criminal; this alone is not ſufficient 
to juſtify it, when men live out of civil ſociety. In the 
liberty and equality of nature every mans intereſts are 
in his own hands; he may purſue his own good, or 
he may neglect it, at his own diſcretion. Others may 
adviſe him what courſe to take, as moſt for his bene- 


fits 


0 breaking in upon theirs. 
MN) From what has been ſaid it will appear, that the 
as primary end of puniſhment is to prevent the criminal 
a from offending again. And that the two ſecondary ends 
r, of it are to amend the criminal, and to deter others 
ge from following his example. : 
it IV. Whilſt a man takes care to live innocently, The 
ve whilſt he obſerves his duty, ſo as not to hurt any one; — of 
ce we have no pretence to demand any ſecurity of him, RG 
or that he will not hurt us. The law of nature is our Planed. 
ke ſecurity : he ſhews by his behaviour, that he is ſenſi- 
is ble of his obligation to obſerve this law, and that it 
has authority enough with him, to prevent him from 
en- doing wrong. But when he has once done wrong, 
no when he has tranſgreſſed this law, and has ſhewn by 
the doing fo, either that it has no authority at all with him, 
ent or not ſufficient authority to ſecure us againſt ſuffering 
the by his means; it then becomes lawful for us to puniſh 
are | him; that is, it then becomes juſt upon account of 
or || the evil which he has done, to inflict ſuch evil upon 
nay | him, as will prevent him from doing the like again. 
ne- We cannot ſuppoſe the law of nature to forbid our 
fit; pd 4 taking 
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fit; but if he ſhould chuſe to neglect his own benefit, 
they have no right to force him to purſue it; unleſs 
by his neglecting it they ſuffer ſome injury. Thus 
far indeed in the equality of nature the amend- 
ment of the criminal comes within the view of them, 
who puniſn him: they have a right, as we ſhall ſhew 
preſently, when he has done them any injury, to 
hinder him from doing ſo again: and as his amend- 
ment will anſwer this purpoſe, they may endeavour to 
correct his bad diſpoſition, or may compel him to 
follow his own intereſt, in order to reſtrain him from 
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taking ſuch meaſures with a man, as his conduct has 


made neceſſary for us to take, in order to obtain the 


end, which the law itſelf has in view. The law of 
nature intends to ſecure us againſt injuries. When 
therefore a man has ſhewn us by his conduct, that he 


is Giſpoſed to injure us; this law leaves us at liberty to 


uſe ſuch means as are neceſſary to prevent him. 

The ways, by which we may prevent him from 
doing harm again, are by taking from him either the 
will to do it, or the opportunities of doing it, or the 
power of doing it. If we make him undergo ſome 
corporal pain, ſubmit to ſome diſgrace, or ſuffer 
ſome loſs ; this may diſcourage him from offending 
again, or may take from him the will to do harm. If 
we ſhut him up in priſon, or employ him in conſtant 
labour, or force him to live at a diſtance from us, 
which in a ſtate of civil ſociety would be baniſhment, 
he will have few or no opportunities of hurting us. 
Death, which is called capital puniſhment, effectually 
puts it out of his power to offend. 

The reader, I imagine, does by this time ſee clearly, 
what ſort of a right over the criminal our right of 
puniſhing is, and for what reaſon ſome previous 
crime is requiſite to give us ſuch a right. Our right of 
puniſhing is nothing more than a liberty of uſing 
ſuch means, as are neceſſary to ſecure us againſt ſuf- 
fering any farther harm from a perſon, who by hav- 
ing done harm already has ſhewn himſelf diſpoſed to 
do it, if we do not take care to prevent him. But till 
he has ſhewn himſelf to be thus diſpoſed by what he 
has done already, that is, till he has commireed a 
crime, we have no ſuch right over him. All force, 
that we make ufe of againſt him, all harm that 
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we deſignedly do him, upon pretence of compelling 
him to obſerve his duty, when he always has obſerved 
it, or of preventing him from tranſgreſſing his duty, 
when he never has tranſgreſſed it, is unjuſt force and 


cauſeleſs harm. 


Upon the whole, as on the one hand no puniſhment 
can be juſt, where there is no crime; ſo on the other 
hand, it would be impoſſible to ſhew, even after a 
crime has been committed, that we have a right to 
puniſh, or that puniſhment is juſt, unleſs we ſhew it 
from conſidering the end, for which it is inflicted. 
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V. If the right of puniſhment is, what I have repre- Extraor- 


ſented it above; if it is a liberty of uſing ſuch means as 


dinary tor- 
tures in ca- 


are neceſſary to ſecure us againſt ſuffering any farther pital pu- 
harm from a perſon, who by having done harm already — 
has ſhewn himſelf diſpoſed to do it, unleſs we take care ble. 


to prevent him; it will be no eaſy matter, where we 
puniſh capitally, to juſtify any extraordinary tortures in 
ſuch as 
impaling, crucifixion, or breaking on the wheel. 


The corporal pain, which a criminal is made to un- 
dergo, is not unjuſt ; where his lite is ſpared : becauſe 
ſuch pain may correct his bad inclination, and, by tak- 
ing from him the will to do harm, may ſerve to ſecure 
us againſt his doing any for the future. But certainly, 
when we take away his life, any pain that we give him, 
which might have been avoided, is ſo much cauſeleſs 
harm done to him. There is no occaſion for this fort 
of diſcipline to be uſed in order to correct his evil diſ- 
poſition, when by putting him to death we take away 
from him the power of hurting us. The only uſe, thar 
can be pretended in defence of ſuch cruelties, is, that 
they will be a terror to others, who ſceing what they 


the · manner of taking away the criminals life; 


are 
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are to ſuffer, if they do as he. has done, will be more 
likely to be kept from doing ſo. And it muſt be owned, 
that this purpoſe, where we find it neceſſary to be pur. 
ſued, will be ſufficient to juſafy us in carrying our 
right of puniſhing to the utmoſt extent; in not par. 
doning, where we ſhould otherwiſe have been diſpoſed 
to pardon in allowing the criminal as little time, as 


may be, to fortify himielf againſt the apprehenſion of! 


death; in making his puniſhment as public, as poſſible; 
in expoſing his body or mangling it, after it is 


dead or inſenſible, and is by that means incapable of 


ſuffering any real harm. 


But however we may deſign to terrify others; a right 


to uſe ſuch means, as the criminals behavigur has made 
neceſſary for us to ule, in order to ſecure ourſelves a- 


gainſt any future harm, which he may do us, cannot] 
poſſibly be conſtrued to be a right to uſe him in ſuch] 
a manner, as we may think neceſſary, in order to ſe- 
cure ourſelves againft any future harm, which other 
men may do us. Nor do I fee upon what other prin- 
ciple ſuch a practice can be juſtifyed; unleſs it could 
be ſhewn, that a right to puniſh is a right to treat al 


criminal in what manner we pleaſe. 


Obligati- VI. We have ſcen what right ariſes over a mans 
on ariling 


fm a pPerſon upon account of his having committed a crime: 
crime and it is plane from the nature of the right on one part, 


what obligation it lays upon him on the other part. A 


what. 


right in others to ule ſuch means as are likely to hinder 


him from doing harm again, that is, a right in them to 
puniſh him, implys an obligation on him to ſubmit to 
puniſhment : for if he had any right or was naturally at 


liberty to reſiſt puniſhment, they could not naturally 
have any right to inflict it, | 


VII. 


C. XVI 


VII. 
it, into. 
o which 
whole n 
our Corn 
nſhmen 
ther exf 
we infli 
ance of 
that pur 
have do 

Now 
conſiſts 
ng care 
And att 
rom be 
us fair 
mough 

Puni 
atter fo 
YArance 
but hke 


Fcimina 
Momethi 


t take: 
ile of 
pain. 
One 
hat it | 
a ſpea 
tO thin] 
theſe al 


V Gro! 


. Ic. xm. NATURAL LAW. 427 


dre VII. When juſtice is divided, as Grotius divides. The juſtice 
ed, It, into expletive and attributive; it may be a queſtion oy 
ur- No which of theſe two ſorts puniſhment belongs. If the gative. 
wr EY vhole notion of juſtice is included in this diviſion of it, 
ar- ¶ our common ways of ſpeaking ſeem to imply, that pu- 
ſed Yiiſhment belongs to one of theſe two ſorts, or that ei- 
ascher expletive or attributive juſtice is exerciſed, when 
of ve inflict puniſhment. There is certainly the appea- 
le; Nuance of exerciſing ſome ſort of juſtice, when we ſay, 
is tat puniſhment is juſtly due to a crime, and that we 
> of Miave done juſtice by inflifting it. 
Nov expletive juſtice, or juſtice properly ſo called, 
Jonſiſts in ſatisfying a mans ſtrict demands, or in tak- 
ng care, that he ſhall have what is ſtrictly due to him. 
And attributive juſtice, which differs little or nothing 
rom benevolence, conſiſts in giving him all, that he 


Was fair and reaſonable grounds to expect from us, 


 ſe- Nnough he cannot properly demand it. 
ther Y Puniſhment can ſcarce be thought to belong to this 
rin- Nuter ſort of juſtice z not only becauſe there is no ap- 


Jearance of any benevolent affection in puniſhment ; 
ut likewiſe becauſe puniſhment, inſtead of giving the 
Fciminal what he could not claim, takes from him 
bmething, which he otherwiſe might have claimed; 
me: Wt takes from him his life, or his liberty, or the 
art, Yule of his limbs, or his natural freedom from 
A Wan. 

der Y One would rather be inclined to think, at firſt hight, 
n to chat it belongs to expletive juſtice; the common ways 
it to Ack ſpeaking about it already mentioned would lead us 
ly at Y' think fo. And yet we ſhall find upon enquiry, that 
rally Yiveſe are rather improper ways of ſpeaking : becauſe 


„ ” Grot. ibid. II. 
VII. the 
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the criminal has no claim to puniſhment, or ſuch 2 


claim as we may be ſure he very willingly gives up; ſo 
as to make it no injuſtice to him, no witholding of any 
thing, which he demands, if we were not to puniſh | 


him. If expletive juſtice is done to any one in pu- 


niſhing, it is to them, who inflict the puniſhment, | 
and not to him, who undergoes it : their right and 


not his is ſatisfyed by what he ſuffers. 


The fact is, that juſtice, in the original notion of 
it, is a negative duty; it conſiſts in doing no cauſe- 


leſs harm, and implys rather the not doing what is 
A tedly 


wrong, than the actual doing what is right. But out 


of this negative duty, a poſitive one ariſes : the ſame} 
law, which forbids us to do any cauſeleſs harm, muſt| 
be underſtood to command us, where any one has ſuf. 


fered ſuch harm by our means, to make him repara- 


tion. Now though expletive juſtice in its full extent} 
comprehends both the negative and the poſitive duties} 


of juſtice; yet it is more commonly uſed to ſignify the 


duties of the latter ſort, thoſe duties of juſtice, in which 
we are active. And in this ſenſe we may venture to ſay, 
that expletive juſtice is not exerciſed in puniſhing ; the 
act of puniſhing does not ſatisfy any demand, which | 
the criminal had upon us. The juſtice of puniſhment is 
rather of the negative fort; it is called juſt only be- 


cauſe it is not unjuſt ; it is rather the not doing what is 
wrong, than the doing what 1s right. But as the inflict- 


ing puniſhment implys ſome action, and is not merely 


a forbearance to act; we are apt to conſider the juſtice 


of it, as of the poſitive, and not as of the negative 


fort; to call it doing juſtice upon the criminal or 
giving him what is his due, though in fact it is no 


more than not doing him injuſtice, or not taking 
from 
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from him any thing, which his crime has left him a 
claim to, if we have a mind to take it from him. 
VIII. If it was at all neceſſary, that he, who pu- Who may 
niſhes a criminal, ſhould be ſuperiour to the crimi- 
al, it muſt in a ſtate of natural liberty have been natural li- 
J unlawful for any one to puniſh another; or though >*Y- 


there is no injuſtice in the notion of inflicting pu- 


aiſhment, conſidered in itſelf, yet in the equality of 
nature, no perſon for want of the neceſſary ſuperiori- 
Jy could juſtly have inflifted it: however lawful the 
action of puniſhing might be, when conſidered abſtra- 
dctedly from the agent; yet the inſtitution of civil au- 
thority would be neceſſary to make it lawful for any 
perſon to do that action. But from what has been pro- 
ved already, it will appear, that no ſuch ſuperiority of 


the perſon, who inflicts puniſhment, over him, who 


uffers it, can be naturally required to make the action 
Jof puniſhing lawful in reſpect of the agent. Mankind 


in general, and he in particular, who has ſuffered by a 


crime, have an intereſt in reſtraining ſuch injuſtice, as 


they are all likely to ſuffer by at another time, if it is 


not reſtrained. It is forthe common good, that whoever 


will not liſten to the dictates of reaſon, and obey the 


J law of nature, in conſideration of its ordinary ſanctions, 
J ſhould be compelled to do his duty, or be prevented 


from tranſgreſſing it, either by being made to feel ſuch 


pain and inconvenience, in conſequence of the miſchief 
J which he has done, as will incline him to behave better, 


or by being deprived, of the opportunities or of the 


power to do otherwiſe. From this beneficial end of 


puniſhment we have ſhewn, that the law of nature 
allows of puniſhment, or leaves all mankind at liberty to 
nfli&t it: and it is impoſſible, that all mankind ſhould be 

at 


puniſh in 


a ſtate of 
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at liberty to inflict puniſhment, and yet that it ſhould I ference 
at the ſame time be unlawful for any of them to in. ¶ one, a 
flict it. p aniſhme 

* Some inconveniences might probably ariſe in the But 
exerciſe of this univerſal right to puniſh, when the pu. ¶ ciſe of 
niſhment is inflicted by the perſon, who is the imme-· ¶ not ſul 


diate ſufferer by what the criminal has done. His paſ- © ſtandin 


ſions may be ſo much enflamed by what he has felt, as! 
to miſlead him in judging of the fact, and in propbr. civil it 
tioning the puniſhment to the guilt of it: or if heYbut foi 
ſhould be more calm, and not be tranſported by the ¶ ion: 
more violent paſſions ; yet he would be liable to be by. Yibuſed 
aſſed in his judgment by ſome ſelfiſh regards; few Win thei 
men being ſo little prejudiced in their own favour, Ymore | 
as to be fair judges in their own cauſe. Fibuſed 
Nor would the exerciſe of this right be without its Ybciety, 
inconveniences, if it was left promiſcuouſly to others, other: 
who are not ſo immediately affected by the crime. A Nvith ci 
promiſcuous right to puniſh is not likely to be duly ex-Ykind. 
erciſed ; even ſetting aſide the conſideration of paſſion IX. 
and felfiſhneſs. It requires more diligence to ſearch in- Ny aftic 
to the fact, more prudence to weigh all its circumſtan-Yty as te 
ces, and more equity to proportion the puniſhment to ij men ha 
it, than moſt men are maſters of. Beſides ; as it would ider oi 
be unjuſt to puniſh a man twice or oftener for the ſame of nati 
offence, that is, to reſtrain him by force from offend- I any po: 
ing again, when he has been reſtrained already; fo a-Y If 
mongſt a multitude of puniſhers it would be unlikely, Jtrily la 
that he ſhould eſcape with being puniſhed only once: Piiſhabl, 
becauſe it is unlikely, that where all have an equal I none b 
right, the reſt ſhould acquieſce in what any one of I tice to 
them has done; or that they ſhould all pay ſuch a de- I the onl. 


* Grotius ibid. & VIII. IX. | . ? Grgt 
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ference to the diligence and prudence and equity of any 
one, as not to diſpute his pretenſions to inflift the pu- 
niſnment in preference to themſelves, | 
But the inconveniences, which may attend the exer- 
caſe of a right, are no evidence, that ſuch a right does 
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Lot ſubſiſt : men may have a right of acting, notwith- 
unding it is poſſible for them frequently to abuſe 
J this right. If it was otherwiſe, we muſt be beholden to 
JF civil inſtitutions, not only for the right of puniſhing, 


but for the rights of defence and of demanding repara- 


ton: ſince either of theſe two rights are as likely to be 


. Y:buſed, as the right of puniſhing, where men are judges 


Ty as to be puniſhable, which in the equality of nature bs 
nen havè no right to puniſh. At preſent we ſhall con- the <qua- 


in their own cauſe: All that will follow from its being 


nore probable that the right of puniſhing ſhould be 


buſed in the liberty of nature, than in a ſtate of civil 
ſociety, is no more than what might be proved by many 


other arguments, that the inſtitution of magiſtrates 
J vith civil power is for the general benefit of man- 


kind. 
IX. We ſhall find in our future enquiries, that ma- what 


Iy actions become ſo criminal in a ſtate of civil ſocie- erimes are 


uniſhable 
men in 


ider only what crimes are puniſhable by man, in a ſtate ES 
of nature, before any civil connections were made, or 


any poſitive laws were inſtituted. 


If the foundation of our right to puniſh has been 
truly laid, 1t will be obvious, that no crimes are pu- 
nſhable by mankind, but ſuch as do harm, that is, 
none but ſuch as contain in them ſome notion of inju- 


ce towards mankind. From whence it follows, that 
Icke only actions, which we have a right to puniſh in the 


Grotius bid $ XVIII. XIX,. XX. . 
liberty 
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liberty of nature, are thoſe, which are naturally unjuſt. 

If a man is void of benevolence, or wholly dif. | 
inclined to do us good ; this is a breach of his duty in- | 
deed; but it is ſuch a breach, as muſt be left to the 
author of the law of nature to puniſh, who will | 
undoubtedly take effectual care to vindicate the autho. ; 
rity of his own laws: for what right can we have to 
make a man ſuffer for not doing what we had no right 
to demand of him; however reaſonable it might be 


for us to expect it from him? 


The law of nature commands men to be chaſte and 
temperate; and he, who eſtabliſhed that law, will pu- 


niſh the breach of it. But if a mans lewdneſs or intem- 


perance were to hurt no one but himſelf, it does not 


appear, that any man has a right to reſtrain him by 
force from following ſuch evil courſes. 

The exiſtence of a God is written throughout every 
part of nature in ſuch legible characters; and the duty 
of honouring him is ſo plane to every capacity; that 
they, who diſbelieve his exiſtence, or deny him that 
honour, which is due to him, cannot but be under- 
ſtood to offend againſt the cleareſt precepts of the law 
of nature : they muſt be wilfully blind, if they do not 
ſee their duty, and perverſely criminal, if they do not 
practiſe it. But till we have a right to demand, that 
men ſhould believe this obvious truth, and practiſe this 
plane duty; that is, till we are ſome way or other hurt, 
or ſome real injuſtice is done us, by the contrary ; it 
does not appear, that we have a right to puniſh 
thoſe, who diſbelieve the one, or refuſe to practiſe the 
other. Civil connections, when we are united into ſo- 
cieties, may give us this right, as ſhall be ſhewn in 
its proper place, they may make either atheiſm or 
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irreligion puniſhable by us; but it will be difficult to 
make out, that we have any ſuch right in the liberty 
of nature. 

Indeed whenever a mans want of benevolence chan: 
ges, as it commonly does, into a want of juſtice ; 
whenever his lewdneſs is attended, as it almoſt always 


is, with ſome harm to mankind; whenever his intempe- 


rance leads him to injure them; and whenever his ir- 
religion is attended with its uſual conſequence of mak- 
ing him hurtful to them; as even in the liberty of na- 
ture they have a right to demand a contrary behaviour 
of him, they have a right likewiſe to uſe ſuch means, 
as are neceſſary to make his behaviour what it ought 
to be, or to prevent it from being otherwiſe. 

Grotius maintains, that one man is not puniſhable 
by another for any criminal intentions of any ſort, not 
even when theſe intentions come to be known by ſome 
ſubſequent confeſſion. And certainly the reaſon of the 
thing is on his ſide. The mere intentions of a man, 
whilſt he keeps them to himſelf, cannot be puniſh- 
able; becauſe they are not known. And a ſubſequent 
confeſſion of ſuch intentions implys, that they are laid 
aſide, before they are made public: in which caſe there 
can be no right of puniſhing ; becauſe there can be no 
right to reſtrain a man from doing an injury, where we 
have ſufficient evidence, that he has _— reſtrained 
himſelf, 

We may add, that if by any means we come to the 
knowledge of his intentions; whilſt they ſubſiſt, but 
have not yet been put into execution; we have no right 
to puniſh him for them : becauſe the proper notion 
of puniſhment is an evil inflicted upon account of ſome 
Time, which has been actually committed: and whilſt 
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the crime remains in the intention, it is not actually 
committed, it is only beginning. However, in theſe 
circumſtances, though we have no right of puniſhing, 
we have a right of defence, which is a right of doing 
much the ſame thing under a different name. 

Our author mentions another ſort of crimes, which 
he ſays are not puniſhable by man, and calls them 
ſuch crimes, as human nature cannot avoid. It is not 
eaſy to imagine what crimes he had in his mind, when 
he gave them this general character. No action can 
be criminal, if it is not poſſible for a man to do other- | 
wiſe. An unavoidable crime is a contradiction: what- | 
ever is unavoidable is no crime; and whatever is a crime 
is not unavoidable. If indeed he only meant, that where 
a criminal act is propoſed to a man, though he may 
have a natural power of avoiding it, yet if he 1s threa- 
tened, in caſe he will not do it, with ſuch an evil as hu- 
man nature cannot well bear up againſt, this eircum- 


ſtance will greatly abate, if not wholly remove the guilt 


of his compliance; this opinion can ſcarce be contra- 
dicted. But then an enquiry of this ſort would have 
been made more properly, where he is treating of the 
manner, in which the guilt of a crime is to be eſtima- 
ted, than where he is enumerating the ſeveral ſorts of 
crimes, which are not puniſhable by man. 
X. Guilt is ſometimes defined to be the obligation, 
which a man is under, to ſubmit to puniſhment, in con- 
ſequence of any crime, that he has committed. But 
this, one would think, cannot be a true definition of it; 
at leaſt it does not ſuit at all with our common Ways 
of ſpeaking about guilt. We commonly ſpeak of guilt, 
as if it was capable of being greater or leſs : whereas 
the obligation ro puniſhment does not admit of de- 
grees; 
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grees ; there is no medium between being obliged and 
not obliged, And certainly, if this is all that we mean 
by guilt, many propoſitions relating to puniſhment, 
which we frequently hear, and which ſeem to have ſome 
ſenſe in them, muſt be very trifling and uninſtructive. 
When a man is ſaid to deſerve puniſhment upon ac- 
count of his guilt ; the meaning would be, if this was 
the true notion of guilt, that he deſerves puniſhment; 
becauſe he is obliged to ſubmit to it. And it would be 
ſtyl more uninſtructive to ſay, as we ſometimes do, 
that a man is obliged to ſubmit to puniſhment upon 
account of his guilt : for this would amount to no 
more, than if we had ſaid, that he is therefore obliged 
to ſubmit to puniſhment, becauſe he is obliged to ſub- 
mit to it, 

Let us try, whether we cannot find out ſome other 
definition of guilt, which will explane the notion of it 
with more exactneſs. Now it ſeems to be an agreed 
point, that guilt is that quality in a criminal, which de- 
ſerves puniſhment, or which gives mankind a right to 
puniſh him. By attending therefore to the foundation 
of our natural right to puniſh, we may perhaps be able 
to find out, what that quality in the criminal is, which 
makes him deſerve it. Mankind have a right to puniſh 
any perſon, or he deſerves puniſhment at their hands; 
when his actions have ſhewn them, that he has a diſpo- 
ſition to injure them, or to do them harm, unleſs they 
take care by forcible means to prevent him from doing 
it. This diſpoſition therefore is what makes the crimi- 
nal deſerve puniſhment : and conſequently, as far as 
men are concerned in puniſhing, we may define guilt 
to be a diſpoſition to do harm, which has ſhewn itſelf 
by ſome actual harm already done. | 
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XI. * The guilt of a man is greater or leſs in pro- 


portion as his diſpoſition to do harm, appearing from 


ſome harm already done, is ſtronger or weaker. Now 


there are two ways of judging how ſtrong or how weak | 


this diſpoſition is; firſt from conſidering the nature of 
the crime itſelf, and ſecondly from conſidering the cir- 
cumſtances of the criminal. 

Guilt, according to the notion of it juſt now expla- 


diſpoſition to offend is in the criminal, and not in the 


crime. However for the ſake of ſpeaking more di- 


ſtinctly upon this ſubject, I ſhall take the liberty, when 


we eſtimate the guilt of a perſon from conſidering the 
crime itſelf, which he has committed, to call it the guilt 


of the crime; and when we eſtimate it from conſide- | 


ring the circumſtances of the perſon, who commits a 
crime, I ſhall call it the guilt of the criminal. 

In general the guilt of a crime is eſtimated by the 
evil or harm, which it does; not becauſe guilt proper- 
ly conſiſts in ſuch harm; but becauſe any perſons diſpo- 
ſition to do harm 1s ſtronger or weaker in proportion 
to the greatneſs or the ſmallneſs of the harm, which he 
can bring himſelf to do. The harm, which others fuffer 
by the crime of any perſon, is the immediate reaſon, why 
he ſhould not have committed it: ſo that he, who does 
more or greater harm, breaks through ſtronger reaſons 
forbidding what he does, than he, who does leſs harm: 
and the ſtronger reaſons there are againſt offending, the 
ſtronger diſpoſition to offend there muſt be in | him, 
who can get over them. In ſhort, there is ſo little dit- 
ference between a diſpoſition to do great harm, and a 
great diſpoſition to do harm, that one of them may very 


* Grot. ibid. F XXVIII, XXIX, &c. 
well 
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well be looked upon as the meaſure of the other. Since 
therefore the guilt of a crime conſiſts in the diſpoſition 
to do harm, which the criminal ſhews by committing 
itz and ſince this diſpoſition is greater or leſs in pro- 
portion to the harm, which is done by the crime; the 
conſequence is, that the guilt of a crime follows the 
ſame proportion; it is greater or leſs, according as 
the crime, in its own nature, does greater or leſs harm. 
Thus as murder deprives a man not only of all his 
preſent happineſs, but of the poſſibility likewiſe of ob- 
taining any future happineſs in this world ; it does him 
the greateſt poſſible harm, and is therefore conſidered 
as a crime of the greateſt guilt. The divine author of the 
moſaic law places adultery in the next degree of guilt 
to murder; as it does a man the greateſt harm, that 
he can ſuffer, next to that of loſing his life, by robbing 
him of all his domeſtic joy and comfort. Theft, which 
takes from a man ſome of the means of happineſs by 
taking from him his goods, implys much harm in it 
towards him, who ſuffers ſuch a loſs, and conſequent- 
ly a diſpoſition to do much harm, in them, who are the 
authors of it : the guilt therefore of this crime being 
eſtimated by the rule here laid down, though it does 
not riſe ſo high as that of murder, is little inferiour to 
that of adultery. Falſe aſperſions, by which a man is 
injured in his character or credit, may and frequently do 
produce conſiderable harm to him ; they are therefore 
crimes of ſome guilt : but becauſe the harm is leſs cer- 
tain, the guilt of ſuch crimes is leſs, than that of the 
crimes betore mentioned. 

There are ſome circumſtances attending the criminal 
act itſelf, which will aggravate the guilt of it; ſuch as 
impiety towards a parent, inhumanity towards a friend, 

xe3 Or 
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or ingratitude towards a benefactor. The want of pie- 
ty, or of humanity, or of gratitude does not indeed 
ſeem to be puniſhable in itſelf ; where men live in the 
liberty of nature : but if murder, or adultery, or theft, 
or ſlander, are attended with ſuch circumſtances; the 
guilt of theſe crimes is reaſonably eſteemed to be much 
greater, than it would have been otherwiſe : becauſe 


where the ſame harm is done, a mans hurtful difpoſi- 


tion muſt be greater, if he not only breaks through the 
obligations of juſtice, but ſuch obligations likewiſe, as 
would, if he had liſtened to them, have engaged him 
to hold directly the oppoſite conduct, to advance the 
good and welfare of thoſe, to whom he has done 
evil. 

Thus far we have ſeen how the guilt of a crime is to 


is done by ſome particular perſon, in order to deter- 
mine his degree of guilt, regard muſt be had to the fi- 
tuation and circumſtances of the agent, as well as to 
the nature and circumſtances of the act. What is cheit- 


ly to be conſidered in reſpect of the agent relates either 


to his knowledge, or to his freedom. As his under- 
ſtanding is more clearly informed, and enables him to 
ſee his duty more planely; or as his will is leſs forcibly 
reſtrained, and enables him to perform his duty more 
readily ; his guilt in tranſgreſſing that duty is ſo much 


the greater, He muſt have the ſtrongeſt diſpoſition to 


oftend, who offends againſt the cleareſt evidence, and 
with the feweſt reſtraints upon his freedom of choice. 
On the contrary, as entire and invincible ignorance of 
what ought not to be done, or an abſolute impoſſibili- 
ty of doing otherwiſe, would clear a man of all guilt; 

| | ſo 


be eſtimated: in which eſtimation we conſider only the 
act itſelf and the circumſtances of it. But when an act 
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ſo in proportion as he is nearer to ſuch a ſtate as this, 
his guilt will be leſs. That where the fame crime is 
committed by different perſons, their guilt ſhould be 
conſidered as greater or leſs, in proportion as their 
knowledge and freedom were greater or leſs, ſeems to 
be agreeable to the common notions of mankind. When 
a perſon is driven by ſome great provocation to com- 
mit a crime, or when he is tempted to commit it in 
order to avoid ſome great evil, which he could not 
otherwiſe have eaſily avoided ; theſe are generally 
looked upon as circumſtances in his favour, which leſ- 
ſen his guilt. But if a reaſon was to be aſked, why 
theſe circumſtances ſhould have ſuch an effect; no rea- 
ſon can be given for it, but what 1s taken from the 
principle here advanced : the provocation, which he 
received, or the temptation, which he was under, have, 
either by clouding his underſtanding, prevented him 
from ſecing his duty, or by putting a force upon his 
will, prevented him from performing it. And in 
proportion as his view of what he is obliged to is leſs 
diſtinct, or his liberty of doing it is more reſtrained, 
his acts, however criminal they may be in themſelves, 
have ſo much the leſs guilt in them, when conſidered 
as done by him in theſe circumſtances : becauſe they 
do not ariſe ſo much from any diſpoſition in him to do 


harm, as from his ignorance, or his reſtraint, from 


his want of underſtanding, or his want of freedom. 
But then it is to be remembered, that if ignorance 
or reſtraint are admitted in alleviation of a mans guilt, 
as rendering his act in ſome ſort the reſult of neceſſity, 
rather than of his own diſpoſition to offend, this igno- 
rance or reſtraint mult be ſuch, as have not originally 
been owing to himſelf, An involuntary act, if the ne- 
1e 4 ceſſity, 
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ceſſity, which drives us to it, was brought upon us at 
firſt by our own free choice, muſt in all reaſon be con- 
ſidered as a voluntary act. Thus, though madneſs 
might clear a man from any guilt in what he does, yet 
drunkenneſs, notwithſtanding he, who is drunk, may 


be really mad for the time, would be no alleviation of ; 


it. If a man is provoked by blows and other ill uſage 
to kill the perſon, from whom he receives them, whilſt 
the ſmart is upon him; ſuch a provocation may be 
thought to leſſen his guilt : but if he, by ſtriking the 
firſt blow, was the occaſion of what followed; his guilt 
would not be lefſened by what he felt himſelf at the 
time of committing the fact, and by the provocation 
to commit it, which he brought upon himſelf. 


Meaſure XII. By theſe rules we may be aſſiſted in judging 


of puniſh- - 
hoes HI far the guilt of one perſon exceeds the guilt of an 


adjulled, other; not only where they have committed different 
crimes, but likewiſe where they have committed the 
ſame crime. But in judging what puniſhment ſhould 
be inflicted upon a criminal, another compariſon may 
be thought neceſſary, a compariſon between the guilt 
of the criminal and the evil, which is to be inflicted up- 
on him ; that we may from thence be enabled to pro- 
portion the puniſhment to the guilt. 

It is commonly ſaid to be a proper rule of juſtice, 
chat as much as the guilt of one perſon exceeds the guilt 
of another, ſo much the puniſhment of the former 
ſhould exceed the puniſhment of the latter. If there 
was no other exception to this rule, yet it certainly 
does not come up to the point in queſtion. For in this 
proportion guilt is compared with guilt, and puniſh- 
ment with puniſhment : whereas the queſtion 1s, what 
rule we are to obſerve in comparing guilt with puniſh- 

ment; 
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ment. However clear we may think it, that of two 
FJ perſons, who have committed different crimes, and in 
different circumſtances, he is to bear the greater puniſh- 
ment, whoſe guilt is the greater, and he the leſs 
puniſhment, whoſe guilt is the leſs ; this rule will 
never help us in determining what particular ſort or 
degree of puniſhment is to be inflicted upon either of 
them. We may know certainly, that theft is a crime 
of greater guilt than ſlander; and conſequently that in 
like circumſtances a theif may juſtly be puniſhed more 
than a ſlanderer. But after we know this, the moſt 
material enquiry till remains undetermined: it will 
ſtill be a queſtion, whether theft is to be puniſhed with 
death, or maiming, or ſlavery, or impriſonment, or 
p AY whipping. There ſeems hkewiſe to be a farther ex- 
N ception againſt this rule, which will prevent it from 
t being univerſally applicable. The exception is, that 
e AY amongſt many crimes, all of which deſerve death, 
d A the guilt of ſome is greater than the guilt of others. 
y And if death is a juſt puniſhment for the leaſt of theſe 
It Jcrimes, it is impoſſible to apply this rule in puniſhing 
J- the others, which are greater: for the rule directs us 
> Yo riſe in our puniſhment, as the guilt of the crime 
encreaſes : whereas when the loweſt of theſe crimes is 
b puniſhed with death, it will be impoſlible to riſe 
It higher in our puniſhment, though the guilt of the 
er Yother crimes is greater. If theft deſerves death, how 
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re are we to puniſh a murderer? if murder deſerves 
ly death, how are we to puniſh paricide ? — you may 
is chink to anſwer this objection by ſurmiſing, that no 
n crime is to be puniſhed with death except murder. 
at But certainly there are many other crimes, which be- 
3 tray ſuch an evil diſpoſition in the perſon, w ho com- 
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mits them, that nothing leſs than capital puniſhment | Place 
| can ſecure us againſt him. And if you have a due re. made 
gard to the authority, which eſtabliſhed the moſaic law, 'F expe! 
you will find, that your ſurmiſe is not well ſupported, ¶ theſe 
and that God himſelf directed other crimes, beſides | ſuppe 
murder, to be puniſhed with death. Or if neither of 0 in vie 
theſe conſiderations will ſnew you, how little is to be des - 
ſaid in favour of your opinion, you may aſk yourſelf, they 
whether murder is in all caſes a crime of the ſame® rule, 
guilt? or to ſpeak more properly whether the guilt of I the 1: 
paricide is not greater, than the guilt of ſimple mur- ing r. 
der? If then ſimple murder is to be puniſhed with latter 
death, we may go back to the queſtion juſt now aſked,” F tooth 
how will you puniſh paricide? It is to be hoped, that I wounc 
you, who are fo mild in your opinion, as to the Proper of dec 
puniſhment of other crimes, would not be ſo cruel in I more! 
puniſhing paricide, as to think of adding n or his 
death. Or if you ſhould think of doing ſo, you ought ¶ piood 
to be informed, that your rule, if it would lead you ta ¶ pour? 
this, can never be a juſt one. We may torture, where ¶ human 
we ſpare life, in hopes of amending the criminals bad well te 
diſpoſition; or we may take away life, where there ii not nec 
no hopes of his amendment: but to take away lie 
which is an effectual ſecurity againſt his offendin 
again, and at the ſame time to torture, when deati e ma: 
has made it impoſſible for us to amend him, is ng ſaboutt 
better than an unwarrantable cruelty. Imation 
Another rule, which ſeems in ſome ſort to be dawn reaſon 1 
from the primary end of puniſhment, is, that the evil, [much! 
which the criminal is made to ſuffer, ſhould be 4 defacin: 
to the evil, which he has done. As the end of puniſh retaliati 
ing him is to prevent him from doing the like again; ſtances, 


we may think it likely, that by putting him ”7 ment. 
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place of the ſufferer, and making him feel what he has 
made the other feel, he may be taught, by his own 
experience, how grievous it is to be born, and may by 


theſe means be brought to do ſo no more. It is, I 


ſuppoſe, ſome ſuch rule as this, which they may have 


n view, who ſeem to be of opinion, that no crime be- 


ſides murder ought to be puniſhed with death. And as 


I they ſeem to think it a merciful or rather a favourable 
I rule, fo there are others, on the contrary, who charge 
che law of Moſes with exceſſive cruelty for eſtabliſh- 
ling retaliation in ſome few inſtances. When theſe 
ih latter ſpeak of the penalty of an eye for an eye and a 
tooth for a tooth, of burning for burning, wound for 
wound, ſtripe for ſtripe; they aſk in their uſual ſtile 
of declamation, whether any thing can be imagined 


more inhuman, than for a man, who has loſt his eye 
or his tooth in the heat of a quarrel, to go in cool 


I blood and thruſt out the eye or the tooth of his neigh- 


bour ? But before they impeach the moſaic law of in- 


J humanity for eſtabliſhing ſuch a penalty; they would do 
J well to inform themſelves, whether by that law it was 


1 ou neceſſary, that there ſhould be ſome malice in the 


criminal, who had defaced a man, in order to ſubject him 
to the penalty of retaliation : and if this was neceſſary, 
we may reply to them, not only that what they talk 
about the heat of paſſion can be no more than decla- 
mation; but that other lawmakers have found great 
reaſon to carry the puniſhment for crimes of this ſort 
much higher, and to make the malicious maiming or 
defacing a man capital. But be this as it will; certainly 


Jretaliation, however proper it may be in ſome in- 


ſtances, cannot be the univerſal ſtandard of puniſh- 
nent, In ſome inſtances ſuch a puniſhment is impracti- 
cable, 
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cable, in others it would be indecent and criminal. 
An incendiary, who has no houſes or but few goods 
of his own, cannot be made to ſuffer the ſame evil, 
which he has brought upon thoſe, whoſe houſes or 
whoſe goods of great value he has maliciouſly burned, 
Forgery of a will in the liberty of nature, or treaſon 
againſt the ſtate in civil ſociety could not be puniſhed 


by retaliation. The ſame may be ſaid of an adulterer, 


who has no wife of his own; and if he had one, this 


ſort of puniſhment, whilſt it endeavoured to correct a! 


crime in one perſon, would engage others in the ſame 


crime. We need not enumerate any more inſtances: ! 
theſe, that have been mentioned, will be ſufficient to 
ſatisfy the reader, that we muſt look for ſome other 


meaſure of puniſhment, beſides this of retaliation. 


We cannot eaſily find a better meaſure, than what 
the end of puniſhing ſuggeſts to us. Where we have 


ſufficient evidence from previous facts, that a man is 
diſpoſed to injure us; the law of nature allows us to 
provide for our future ſecurity, by enforcing the cri- 
minals duty upon him, or by ſo reſtraining him, 3 

to leave him either no opportunity or no power 0 
tranſgreſs it. This is the end propoſed in puniſnment, 
which juſtifys us in inflicting it. And certainly the | 


meaſure or degree, in which we may puniſh, can only * 
be determined by that end, which juſtifys us in puniſh- , 


ing in any degree. Such degrees of puniſhment there- 
fore are conſiſtent with the law of nature, as are found 
to be neceſſary for obtaining that ſecurity againſt the 
criminal, which the law of nature allows us to require. 
The proper degree of puniſhment, if it is to be regu- 
lated by this principle, planely admits of ſome lati- 


tice, The law of nature docs not fix any preciſe point, 
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below which we cannot fall, without inflicting it in too 
low a degree, and above which we cannot riſe, with- 
out inflicting it in too high a degree. On the one 
hand indeed, there is no hazard of doing wrong : for 
as puniſhment is only allowed and not preſcribed by 
the law of nature; a mans right to inflict it, in the li- 
berty of nature, is entirely his own to make what abate- 
ments in it he pleaſes, But on the other hand, by in- 
flicting too high a puniſhment we may exceed what is 
allowable: becauſe we are allowed to inflict no more 
than our future ſecurity againſt ſuffering by the criminal 
requires: the right of puniſhing, though it is a mans 
own to make ſuch abatements in it, as his prudence 
and clemency may recommend to him, is not his 
own to carry to any rigour or ſeverity, that paſſion 
or revenge may prompt him to. 

XIII. * There are two ways, in which mercy or Mercy or 
clemency may exert itſelf in regard to the puniſnment gs AM 
of criminals. It may either remit the whole puniſh- ciſed. 
ment; and then it is called forgiveneſs or pardoning ; 
or elſe, in the latitude of puniſhing, it may engage 
us to try the loweſt degree, in order to fee how far 
this will anſwer the purpoſe, before we proceed as far 
as we lawfully might. 

If indeed the law of nature enjoyned, that puniſh- 
ment ſhould follow a crime, it would be contrary to 
our duty to pardon a criminal. But ſince this law only 
allows us to puniſh ; or ſince puniſhment is naturally 
juſt, only becauſe the law of nature does not forbid it 
we are left at liberty to judge for ourſelves, whether 


u | we ſhall inflit or remit it. 
a It is a mere fallacy to urge, that puniſhment is 
x Grot. ibid. FXXXIV. XXXV. &c. 
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naturally due to a crime, and conſequently that a 
juſt man, as he gives all men their due, cannot, con- 
ſiſtently with this character, remit a puniſhment or 
withold it from the criminal. For when puniſhment is 
ſaid to be naturally due to a criminal, we certainly can- 
not mean, that the criminal has a right to demand it: 
we chuſe indeed to ſpeak affirmatively, and ſay, that it 
is due to him in juſtice ; whilſt our meaning is a nega- 
tive one, whilſt we only mean, that no precept of juſtice 


is transgreſſed, nothing which is due to him is either | 
taken or witholden from him, when he is made to ſuffer | 


for what he has done. A juſt man therefore may be obli- 
ged, if he would act up to this character, fo to give all 


men what is their due, as not to withold from them 


any thing, which they have a right to demand: but it 
does not follow, that he is obliged to puniſh a criminal, 


who is in his power; becauſe as the criminal has no 


right to demand puniſhment, it is not due to him in 
this ſenſe. If any one has in this caſe a right to de- 


mand; he, who inflifts the puniſhment, has a right to 
demand, that the criminal ſhould ſuffer it; he, who 


ſaffers it, has no right to demand, that the other 


ſhould inflict it. The right then of puniſhing, as it is 


wholly his, from whom the puniſhment comes, may, 
if he thinks proper, be waved or given up. By giving 


it up he uſes this right as his own, and in the equa- 


lity of nature is not accountable to any one for ſo doing. 


Indeed a criminal, in this equality of nature, is not 


very likely to eſcape puniſhment. Where all have a 


promiſcuous right of calling him to an account; it is a 


great chance, though one may pardon him, whether 


all will be equally inclined to clemency. Cain ſeems 
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to have been ſenſible, how little ſecurity he had in this 
reſpect; when, after the murder of his brother, he de- 
clares himſelf to be afraid, that every one who met 
him would kill him. 

If this branch of clemency is conſiſtent with the law 
of nature, there can be no queſtion, whether the other 
branch, which conſiſts in puniſhing in a low degree, 
is fo or not. For if we are at liberty to wave our right 
entirely, we muſt certainly be at liberty to wave it in 
part, that is, to make ſuch abatements in it, as we ſee 
convenient, Humanity towards the criminal will com- 
monly perſuade us to exerciſe this part of mercy, to 
be ſatisfyed with the leaſt degree of puniſhment, that 
may ſeem ſufficient to reſtrain or correct his bad diſ- 
poſition. 

Some circumſtances either of the criminal himſelf, 


or of the crime committed by him, may juſtify us 


in not exerciſing this branch of mercy. The principal 
circumſtance of the criminal is his having repeated the 
offence frequently, after he has been puniſhed in theſe 
lower degrees : becauſe this is an evidence, that theſe 
ſlighter puniſhments are not ſufficient to anſwer the 
purpoſes, which are deſigned to be brought about by 


them. His having repeated the offence without ever 


having been made to ſuffer for it at all, ought however 
not to check our humanity towards him ; fince it does 
not then appear, that ſlighter puniſhments would not 
have amended him, if they had been tryed. 

The principal circumſtances of the crime, which 
will juſtify us in not being fatisfyed with puniſhing in 
the loweſt degree, are its being common or its being 
obvious. When few people are likely to follow the 


criminals example, or to do as he has done; we have 


nothing 
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nothing more to conſider, than his particular caſe : he 
ſtands, as it were, alone ; and if we have reaſon to 
hope, that the ſlighter ſort of penalties may correct 
what is amiſs in his diſpoſition, we need proceed no 
farther, than to inflict ſuch light penalties. But when 
many run into the ſame crime, and cuſtom may ſeem 
likely to eſtabliſh the practice of it, if care is not 


taken to prevent it; there is the greater neceſſity for 
being as ſevere, as juſtice will allow us to be, in order 
to deter others, who might be encouraged to offend, if 
they ſaw, that a man could offend either with impunity, 
or at the expence of only a ſmall puniſhment, The 
facility of a crime, or its being obvious to be com- 
mitted, does not encreaſe the guilt of it: there is no 
more guilt in offending, where it is eaſy, than where 


it is difficult; nay in fact the facility of a crime, 
conſidered in itſelf, may rather ſeem to leſſen, than to 


encreaſe the guilt : becauſe he, who can take the pains * 


to offend, where great difficulties are in his way, ſhews 
a ſtronger diſpoſition to offend, than he, who meets 
with few or no difficulties to oppoſe him. But the 
guilt of a crime being duly adjuſted, the facility of it 


is a reaſon, why we ſhould carry our puniſhment of it 


as high as juſtice will allow of. For where a crime is 


_ eaſy and open, it is more likely to be committed, than 


where it is difficult. And if we puniſh in order to 
ſecure ourſelves, primarily indeed againſt the perſon 
oftending, but ſecondarily againſt all others ; there 1s 
more reaſon for puniſhing with all juſt ſeverity, where 
we are guarded by nothing, but the fear of puniſh- 
ment, than where we are guarded by the very difficul- 
ties, which any perſon would meet with, who ſhould 
attempt to injure us. 
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We may obſerve, that in civil ſociety lawmakers 
have this rule in view z when they appoint and eſtabliſh 
the penalty for breaking a law. As the mercy of an 
individual, in the liberty of nature, ſhews itſelf in the 
gentleneſs of the penalty, which he inflicts; ſo the 
mercy of the law ſhews itſelf in the gentleneſs of the 
penalty, which it appoints. And it is uſual for civil 
laws to forbid thoſe crimes, which are the moſt eaſy to 
be committed, under higher penalties, than thoſe of the 
like guilt, which are not to be committed without 
greater difficulty. The mercy of ſome laws, has re- 
ſtrained the natural licenſe of puniſhing theft with 


death, and has eſtabliſhed the penalty of reſtitution 


with encreaſe, where the theft is committed in the day- 
time; or with ſlavery, when the theif has not where- 
withal to make ſuch an ample reſtitution as is required 


Jof him. But in the night-time, thoſe laws leave the 
I theif to the diſcretion of the perſon, whom he robs : 
J that ſo, where it is more eaſy to offend in this way, 


the perſon offending may run the hazard of ſuffering 


Ia higher penalty. Stealing cattle from the paſture, and 
ſtealing them from the ſtall, are crimes of much the 


ſame guilt. But the former is a crime more eaſily com- 
mitted than the latter: and upon this principle the 


| moſaic law puniſhes the former with more rigour, and 
{the latter with more clemency. Five oxen are to be 


reſtored for an ox, and four ſheep for a ſheep, in one 
caſe ; but a double reſtitution is made the penalty in 
the other caſe. The law ſays, If a man ſhall ſteal 
an ox or a ſheep, and kill it or fell it, he ſhall reſtore 
five oxen for an ox, and four ſheep for a ſheep. If a 


Icheif be found breaking up, and be ſmitten that he 


© Exod, XXII. 1. 2, &c. 


die, 
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be riſen upon him, there ſhall be blood ſhed for him; 


for he ſhould have made full reſtitution : if he have 
nothing, then he ſhall be ſold for his theft. If the theft 


be certainly found in his hand alive, whether it be ox | 
The ſuppo- 
ſition of his being found breaking up, when, if the 
theft is in the day-time, only a double reſtitution is | 
required, ſhews that the cattle ſo ſtolen were luppoſed 


or aſs or ſheep, he ſhall reſtore double.” 


to be in ſome place of ſecurity. 
What has been here faid concerning mercy or cle- 
mency is applicable only, where men live in the liberty 


and equality of nature, or where the right of puniſh- | 


ing is every mans own, ſo that he may abate the 
rigour of his demands, or entirely give them up, at 
his own diſcretion. But in civil ſociety, where the 


magiſtrate puniſhes, he exerciſes the right of the pub- | 
lic. His mercy therefore is to be guided by what he 
reaſonably preſumes to be the will of the public, and 


not by what he might be willing to do, if he was 
exerciſing only his own private right of puniſhing, 

XIV. As we have here had occaſion to mention a 

8 puniſhment by double or fourfold or fivefold reſtitu- 

are affect - tion, it may be proper tor us to ſtop a while in order 


How the 


* to conſider, whether in the liberty of nature the per- 
went. ſon, who puniſhes, particularly if he is likewiſe the 


perſon, who has ſuffered by the crime, has any right to 
take poſſeſſion of the criminals goods, or acquires any 
property in them, in conſequence of the right ta puniſh, 
beyond what is ſufficient to make him ſatisfaction for 
fuch damages, as he has ſuſtained. In civil ſociety 


puniſhments by fines, or by confilcation, are very uſual; 


and in ſome countries, the law may direct, that what 
15 
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is thus taken from the criminal ſhall go to the ſuf- 
ferer : as we find the moſaic law provided in the in- 
ſtances juſt now taken notice of. 

How the civil magiſtrate comes by - the general 
power of puniſhment, and how he comes by this par- 
ticular power over the criminals goods, will be the 


proper ſubje& of ſome of our future enquiries. At 
preſent we are only to enquire how a criminals goods 
led ¶ are affected by the right of puniſhing in the liberty or 


equality of nature; where there is no magiſtrate, in 


vhom the excluſive right of puniſhing is veſted, but 


this right belongs promiſcuouſly to all. 


It is plane, that loſs of goods may bring about the 


ends of puniſhment ſeveral ways. Such a loſs as this, 
like any other evil, which the criminal is made to feel, 


may teach him to behave better for the future, for fear 
Jof ſuffering ſuch another loſs, if he has ſtill any thing 
left to loſe. Where many of his goods are taken from 


him, ſo as to reduce him to a low condition; he will 
have fewer opportunities of offending, than he had, 


Ivhilſt he had enough to maintain him in idleneſs. 


And theſe opportunities will be more particularly 
leſſened, if his riches, whilſt he had them, were either 
the principal motives to his crime, or the chief inſtru- 
ments, that helped him or gave him the power to 
commit it. Since then the ends of puniſhing may thus 
be anſwered by deprivation of goods; if we have any 
right to make a criminal ſuffer at all for theſe ends, 
e muſt have the ſame right to make him ſuffer in 
ais goods, as to make him ſuffer directly or immediate- 
in his perſon. 
But the great queſtion is, when the criminal is 
deprived of his goods, who has the property in them? 
rt 2 They 
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They cannot naturally paſs to his children or relations, 
if inheritance is not a right of the law of nature. Nay, | 
though inheritance was ſuppoſed to be natural, or | 
though it had in a ſtate of nature been introduced or | 
eſtabliſhed by general conſent; yet even then his chil. | 
dren or relations could not, in virtue of ſuch a right, 
claim to inherit the goods, which he loſes. For inheri- 
tance is not a right to claim property in ſuch things, aa 
belonged to the anceſtor, whenever his property in 
them ceaſes ; it is only a right to claim property in ſuch 
things, as he leaves the heirs in poſſeſſion of, when 
his own property ceaſes by death. So that before his 
death, there can be no claim of inheritance upon any of 
his goods; and at his death there can be no claim of 
inheritance upon ſuch of his goods, as he does not leave 
them in poſſeſſion of. And he certainly no more leaves 
them in poſſeſſion of thoſe goods, which he has been 
juſtly deprived of in his life-time, than he does of 
thoſe, which he has ſold, or given away. 

As the heirs of the criminal have no claim to ſuch 
goods, as he loſes in the way of puniſhment ; ſo nei- 
ther has the injured perſon any, conſidered merely as 
the injured perſon. He has indeed a right to ſo much 
of the criminals goods, as will make him amends for 
the damage, which he has ſuffered : but no reaſon can 
be given, why he ſhould have a right to more; unleſs 
ſome poſitive law has given him ſuch a right. The 
ends, which juſtify puniſhment, will by no means ex- 
tend his claim any farther than this. The criminal, by 
fuffering in his goods, may be diſcouraged or prevent- 
ed from offending again: but a deſign to diſcourage 
or prevent him from offending again can be no ground 
for that perſon, whom he has injured by offending once, 
to claim property in the goods, which he is deprived 

of. 
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of; The ends of puniſhment may be anſwered by tak- 
ing the criminals goods from him : but theſe ends do 
not require, that the property, which he loſes, ſhould 
be veſted in the perſon, whom he has injured. 

The perſon, who puniſhes, whether it is the ſame, 
that has been injured, or any one elſe, ſeems moſt 
likely to have, or rather to acquire, a right in ſuch 


goods: not becauſe he is at the trouble of puniſhing ; 


but becauſe, when he deprives the criminal of his pro- 


J perty in them, he has the faireſt opportunity of being 
J the firſt occupant. The perſon, who undertakes to 


puniſh a criminal, has another opportunity, beſides 
this, of acquiring a right in the criminals goods. Moſt 


Jof the evils, which the criminal can ſuffer in his per- 


ſon, may be eſtimated in money or in goods; and he 
probably would willingly ſubmit to loſe as much 
money, or as many of his goods, as would make the 


evil, which he ſhould feel by ſuch loſs, equal or nearly 


equal to the evil of ſome other puniſhment. Suppoſe 
for inſtance the puniſher might impriſon him, and he 
would readily give a ſum of money rather than loſe 
his liberty: in this caſe by his own voluntary act he 
might give the puniſner a certain ſum of money, in 
order to redeem himſelf from impriſonment ; that is, 
he might chuſe to bear one ſort of puniſhment, rather 
than another: and, in conſideration of the puniſhers 
being willing to change the ſort of puniſhment, he 
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might make over his right to that ſum of money, or 


to any other of his goods of the ſame value. 

After a number of men have originally acquired a 
general property, as a collective body, in all ſuch things, 
as are diſtributed afterwards by that body amongſt the 
particular members of it, and ſo become the private 


F Ff 3 property 
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property of each individual, to whom they are thus 


diſtributed and aſſigned; we may, notwithſtanding this, 4 


ſuppoſe each individual in reſpect of puniſhment to be 
ſtill in a ſtate of nature; that is, we may ſuppoſe the 
right of puniſhing to belong promiſcuouſly to each of | 


them. Whoever in theſe circumſtances puniſhed a cri- 
minal with loſs of goods, could have no right to theſe 
goods, unleſs by way of commutation. If nothing has 


paſſed between the puniſher and the criminal, except 


that the former has merely deprived the latter of his 
goods; ſuch goods have then no particular owner: and 
if the puniſher could claim them at all, he muſt claim 
But where a right of 


them as the firſt occupant, 
general property in the public or collective body 
obtains; ſuch goods, as have no particular owner, do 
not ceaſe to have any owner at all; they revert to the 


public or collective body, and are not ſo in common, 


as that any one, who pleaſes, may lawfully ſeize them 


for his own, and acquire property in them by ſuch 


occupancy. Suppoſe ſuch a collective body of men to 


have approached a little nearer to the forms and inſti- 


tutions of civil ſociety, and to have made over their 


general property to ſome one or more particular per- 
ſons: then as all goods, which have no other owner, 


ſo thoſe amongſt the reſt, which a criminal is deprived 


of in the way of puniſhment, will become the pro- 


perty of ſuch perſon or perſons ; that is, in the more 
common way of ſpeaking, the goods of a criminal 
will, as a puniſhment for what he has done, be forfeit- 
ed to him or them; when deprivation of goods is the 
proper puniſhment of his crime, and any one thinks 
fit to inflit that puniſhment, 
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hug . XV. We have ſeen, that juſtice will allow us to Acceſſo- 
his, puniſh the perſon, who commits a crime : but it may — A 


) be J ſtill be aſked, whether we can, conſiſtently with the puniſh- 
the of fame juſtice, puniſh any others beſides him. This able 


Nr | queſtion relates to two ſorts of perſons; to ſuch as are 


parties in a crime, though they are not the immediate 


wy doers of it; and to ſuch, as have neither done the 
has criminal act, nor are any ways concerned in it. 
cept As to the firſt ſort of perſons, thoſe, who are parties 
tie | in the crime; they are planely liable to puniſhment; 
20 not for the guilt of another man, but for their own 
7M guilt ; not becauſe a criminal act has been done by 
Fer ſome one elſe, but becauſe they had a ſhare or were 
ody acceſſories in what that other perſon has done. The 
"oo ſeveral ways, by which we may ſo far make ourſelves 
the parties in doing an injury, as to become parties 
1 likewiſe in the obligation to make ſatisfaction for the 
3 damages ariſing from that injury, have been already 
uch explaned. By the ſame ways a man may make himſelf 
* ſo far a party in a crime, which another commits, as 
(hi. + to be juſtly liable to be puniſhed for ir. They, who 
"FE command a crime, who conſent to it, when without 
4 their conſent it could not have been committed, who 
» aſſiſt the immediate actor in committing it, or who 
+ protect him, after it is committed; they, who are in 
* ſtrict juſtice obliged to forbid the crime, and do not 
0 forbid it, who are in like manner obliged to aſſiſt the 
al ſufferer, and wilfully neglect to aſſiſt him; they, who 
i "i adviſe, or encourage, or countenanee, what is done; 
_ and they, who ought to diſſuade the crime, but do 
i not diſſuade it, or who ought to make it known, but 


conceal it; any of theſe are parties in it, or accellones 


2 Grot, L. II. C. XXI. FI. 
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to it : and if they have ſuch a ſhare in it, as evidences 
any evil diſpoſition, they become liable to puniſhment, 

It is however to be obſerved, that a man may be ſo 
far acceſſory to a crime, as to be obliged to make good 
the damage ariſing from it, without being liable to 
ſhare in the puniſhment due to the guilt of it. Every 
negle& of juſtice, though in the lighteſt inſtances, 
obliges him to make reparation : becauſe juſtice, eyen 
in the lighteſt inſtances, is what all mankind may claim 
of him. But puniſhment is inflicted to correct a bad 
diſpoſttion, or to prevent it from breaking out intq 
future acts of injuſtice : and it is very poſſible, that 
through inadvertence, or by accident, a man may be 
the occaſion of harm to others in the lower inſtances, 
without having ſuch a bad diſpoſition, as to ſtand in 
need either of correction or reſtraint. 

In puniſhing a criminal and his acceſſories ; when 
they, by whoſe authority or at whoſe inſtigation he 
committed the crime, can be found out, and are in 
our power; it is generally thought reaſonable, that 
we ſhould be more ready to mitigate or to remit his 
puniſhment than theirs, The crime is ſuppoſed to be- 
gin from them; and we are willing to hope, that un- 
leſs they had commanded or inſtigated him to do 
what he has done, the fact might never have been 
committed, But certainly this rule will in many caſes 
be a very improper one. He, who is under the ſtrongeſt 
temptation to commit a crime, has the leaſt guilt ; and 
whether we conſider him as an object of our mercy or 
not, yet in point of juſtice he deſerves the leaſt puniſh- 
ment. Now it frequently happens, that his provoca- 
tion, from whom the crime begins, is much greater 
than his, who carries it into execution. I may have 
provoked 
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$ provoked a man by ſome extreme ill uſage, which 
. puts him upon hiring an aſſaſſin to murder me: the 
9 guilt of the aſſaſſin who is prevailed upon by a ſmall 
d reward to commit the fact, is planely the greater of the 
0 two: for he, who can be brought ſo eaſily to com- | 
Y I mit a crime, muſt have a worſe and a more dange- j 
„ tous diſpoſition of mind, than he, who does not N 
n appear likely to have thought of committing it, if F 
N he had not been under the influence of a great provo- A 
4 cation. 
Qa XVI. The principles already eſtabliſned, concern- Thoſe, ji 
t 

0 


ing the ends and the right of pugiſhing, will ſufficient- ID 
| ly prove that they, who are no ways concerned in a in a 9 
„ I crime, cannot with any appearance of juſtice be puniſh- — 
2 ed for it. If puniſhment is juſtifyable upon no other able. 
principle, but a deſign of correcting or reſtraining 2 
diſpoſition to hurt mankind ; then where there is no 
crime to evidence ſuch a diſpoſition, that is, where 


n 

E 

n f there is no guilt, there ran be no juſtice in inflicting 
K ; 
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puniſhment. 
We do not indeed maintain, that no puniſhment can 
be juſtly inflicted upon a criminal, which ſhall, in any 
5 manner or by any accident whatſoever, affect an inno- 
cent perſon. Mankind are ſo connected with one ano- 
ther, that, if this was a true principle, it would be al- 
moſt impoſſible to puniſh a criminal at all : for there 
is ſcarce any puniſhment, which can be inflicted, but 
what, by ſome accident or other, will in its conſequences 
affect other perſons, beſides him, upon whom it is in- 
fhcted. No one is ſo much a ſolitary individual, as to 
be, in all reſpects, quite detached from the reſt of his 
I ſpecies: either our intereſts are mixed with the intereſts 


| © Grot. ibid. FIX. X. XI. XII, 
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of others, or at leaſt there are ſome, with whom we are 
connected by ties of affection. The death of a parent 


will commonly hurt his children; both upon account of 


the intereſt, which they had in his life, and upon ac- 
count of the affection, which they had for his perſon. 
He cannot be maimed or impriſoned without their feel- 
ing it: they loſe at leaſt that pleaſure, which they en- 
joyed from his company or his welfare, and are perhaps 
deprived of that maintenance, which they received from 
his labour. Even any corporal pain, though he is the 
immediate ſufferer, affects them: it is a pain to them, 
that he ſhould be hurt: and what is a diſgrace to him, 
is, however we may reaſon about it, a diſgrace to his 


family in the opinion of the world. Where a man is 


not attached to others by natural affection, he has many 
other connections, which will extend the conſequences 


of his puniſhment to them. If he is in debt, and has 


no way of ſatisfying his creditors, but either by his la- 
bour, or by his going on in ſome gainful employment, 
which he had entered into, and which they perhaps 
had hazarded their money upon; his death, or his im- 
priſonment, or his baniſhment, will be a loſs to them, 
If he is a ſlave, his maſter will be a ſufferer ; if he is a 


maſter, his dependents will be ſufferers; when any of 


the higher puniſhments are inflicted upon him. But the 


loſſes or evils, which any of theſe innocent perſons un- 


dergo, in conſequence of a criminals puniſhment, is not 
a puniſhment to them. They ſuffer indeed; but they 
muſt look upon what they ſuffer as a natural misfor- 
tune, which was brought upon them, not directly by 
the deſign of thoſe, who inflit the puniſhment, but in 
conſequence only of their accidental connections with 


the criminal, upon whom it is inflicted. All puniſn- 
ment 
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ment may indeed be conſidered as ſome loſs to them, 
who ſuffer it: but then all loſs is not on the contrary 
to be conſidered as a puniſhment. Whatever loſs we 
deſignedly and directly bring upon a man, if we do it 
upon account of ſome crime, that he has committed, it 
is a puniſhment; if we do it without any previous crime, 
it is an injury. Nay even ſuch loſs, as we bring upon a 
man in conſequence of what we do, is an injury; if the 
act from whence this loſs ariſes is an unlawful one. But 
the loſs, which an innocent perſon ſuffers by the puniſh. 


ment of a criminal upon account of the accidental con- 


nection, that there is between ſuch perſon and the cri- 
minal, is not of either of theſe forts. It is not directly 
or deſignedly brought upon him : nor is it the conſe- 
quence of any act, which is in itſelf unlawful. He ſuf- 
fers it in conſequence only of our doing what, in reſpect 
of the criminal, we had a right to do. - 

What has been already ſaid may help to clear up the 


queſtion, whether a criminal may juſtly be deprived of 
his goods, ſince they are by this means prevented from 


defcending to his children, notwithſtanding theſe chil- 
dren have no ſhare at all in the guilt of his crimes. This 
puniſhment is, in this reſpect, no more exceptionable 
than any other puniſhment would be: ſince, as we have 
ſeen, in almoſt every other ſort of puniſhment, his chil- 
dren and all others, who are connected with him, muſt 
in ſome degree or other ſuffer with him. And upon 
the ſame principles, that we juſtify any other ſort of 


puniſhment, we may juſtify this, in which the loſs ſuf- 


fered by the children is not directly or deſignedly 
brought upon them, but only in conſequence of our 
doing an act in itſelf lawtul, 


Ian 
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T am aware however, that this explanation of the 
matter is open to an objection. It may be aſked, whe- 


ther in calling the aft a lawful one, which is attended 


with this conſequence, we do not take the point in que- 
ſtion for granted? The loſs, which the children ſuſtain, 


though we do not think fit to call it a puniſhment, may 4 


yet be an injury: as all loſſes are, which any innocent 
perſon ſuffers in conſequence of our doing, what we 
ought in juſtice not to do. And to ſay, that our act of 
puniſhing a criminal, by deprivation of goods, is in itſelf 
a lawful one, is taking it for granted, that the act is 
lawful, notwithſtanding the certain conſequence of it is, 
that an innocent perſon will be hurt by it. However, 
this objection is not a very formidable one: for when 
we ſay, that the act is in itſelf a lawful one, we conſi- 
der it as detached from this conſequence. In the firſt 
place we may affirm, what has been proved already, 


that it is lawful to puniſh a criminal. And in the next 


place, we may affirm, that if a criminal was a ſolitary 
individual, who had no children and no relations at all, 
to whom his goods would deſcend at his death ; it 
would be lawful to puniſh him by deprivation of goods. 
And if the act is lawful thus far; the conſequences, 
which are not directly deſigned by him, who does it, 
but follow by the accidental connection between the 
criminal and his relations, are not chargeable upon him, 
as an injury to thoſe relations. 

Children have a right to maintenance from their pa- 
rents; they have a right likewiſe to the pleaſure, which 
they receive from the company, the ſafety, and the wel- 
fare of their parents. Now there is ſcarce any ſort of pu- 
niſhment, but what will in ſome degree or other aftect 
the children, when it is inflicted upon the parent. And 

yet 
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yet we never hear the ſame complaints about the injury, 
which is done to the children, by puniſhing the parent 
in any other way, that are uſually made about the pu- 


niſhing of him by deprivation of goods. Every one 


ſeems to be aware · in other inſtances, that the loſs 
ſuſtained by the child is accidental, and that the view 
of what it muſt ſuffer, by the puniſhment of its pa- 
rent, is not ſufficient to make ſuch puniſhment unjuſt, 
Though in fact the loſs, which is ſuffered by the child 
in other inſtances, affects what may with more pro- 
priety be looked upon as its right, than the loſs which 
it ſuffers in the inſtance of taking away the parents 
goods. For the child has no more than an expecta- 
tion of ſucceeding to his goods; and this expectation 
depends upon the condition of his keeping thoſe goods, 
till he dies. So that by depriving the parent of his 
good, inſtead of taking away any right from the chil- 
dren, we only intercept the condition, without which 
they can have no right at all to them. * Puffendorff, 
after he had come to this concluſion, goes on to ob- 
ſerve, that it-was however, as Buchanan calls it, a truly 
unjuſt and barbarous law, which was made by Mogal- 
dus king of Scotland, that all the goods of condemned 
criminals, were to be forfeited to the crown, excluding 
their wives and children from any part of them, If he 
does not uſe the word unjuſt in its ſtrict and proper 
ſenſe, it will be eaſy to reconcile what he here ſays with 
his former concluſion. For though the rigour of juſtice 
will allow of this; yer it might ſtill be his opinion, that 
tenderneſs and humanity would perſuade us to let the 


wife and children of the criminal enjoy, if not the whole, 


yet however ſome part of his goods. 


B. VIII. Chap. III. $ XXXI. 
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But perhaps he had in his mind another objection to 
ſuch a law as this; an objection, which does not ſeem 
to have been much attended to. Though deprivation 
of goods may be juſtifyed, even againſt any ſuppoſed 
injury to the children of the criminal; when this is the 
only puniſhment, which he is made to ſuffer; yet it is 
ſtill a queſtion, whether he may be puniſhed by death 
and by deprivation of goods too? All the reaſons, upon 
which the juſtice of puniſhment is ſupported, are ſatis- 
fyed by the death of the criminal. He is effectually 
prevented from offending again, when his life is taken 


from him. And as we ſhewed before, upon this prin- 


ciple, that all unneceſſary torture, that is, all pain, which 
might have been avoided in putting the criminal to 
death, is an injury to him; fo here it may be aſked, 
whether the accumulated puniſhment of death and de- 
privation of goods is not upon the ſame account to be 
looked upon as an injury ? 

If this was the whole of the Medien! we might 
eaſily reply, that deprivation of goods added to death 
is not like unneceſſary torture added to it. The crimi- 
nal feels the unneceſſary torture; and becauſe he is then 
capable of feeling it, he is likewiſe capable of being 
injured by it. But deprivation of goods is more like 
expoſing or mangling his body, after it is become in- 
ſenſible : if it is at all to be called taking his goods 
from him, it is taking them from him, after he has no 
longer any occaſion for them, and can no Jonger feel 
the loſs of them. 

But here the cafe of the children returns, and gives new 
force to the objection. If they have a claim to inherit 
what their father dies poſſeſſed of ; then to ſeize upon 
the goods of the father at his death, though it is no 


injury 
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injury to him, will be an injury to them: becauſe in 
this caſe ſeizing his goods is not merely intercepting 
the condition, upon which the children had a claim to 
them; it is taking the goods away in oppoſition to 
their claim. 

Shall we ſay, that it is of great uſe for men to have 
a puniſhment of this ſort before their eyes: ſince though 
they might be hardy enough to offend, where they 
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themſelves are to ſuffer alone; yet their affection for 


their children will probably prevent them from offend- 
ing, where they foreſee, that if they do offend, theſe 
children muſt ſuffer with them? But when we are en- 
quiring about the juſtice of inflifting a puniſhment, af- 
ter a crime is over; it is nothing to the purpoſe to give 
an anſwer drawn from the expediency of threatening a 
puniſhment before the crime is committed. It might be 
of great ule to threaten, that if a man committed ſuch 
or ſuch a crime, his children ſhould be tortured or be 
put to death before his eyes; and doubtleſs to inflict a 
puniſhment of this ſort in ſome inſtances, might be of 
great uſe in preventing others from offending. But the 
expediency of ſuch a proceeding would never ſhew the 
Juſtice of it. However juſt it might be, in reſpect of 
the parent, who upon account of his crime is made to 
ſuffer the anguiſh of ſo horrid a ſpectacle ; yet certain- 
ly it never could be thought juſt, in reſpect of the chil- 
dren, who are thus made to ſuffer torture or death, 


notwithſtanding they are clear from the guilt of their 
Parents crime, 


Shall we ſay, that inheritance is an inſtituted right z 


and that conſequently, in a ſtate of natural liberty, no 
injury 1s done to the children in cutting them off from 
mheritance ; becauſe they had no right to claim it; 


and 
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the right of inheritance, may model it as they pleaſe, 
and may convey the goods of the father to his chil- 
dren, upon ſuch conditions, as ſeem to them to be 
moſt convenient. They may therefore, in view to the 
expediency of ſuch eſtabliſhment, appoint, that, where 


the father has been guilty of ſuch or ſuch crimes, all 


inheritance as derived from or through him ſhall be 
cut off; and then, in conſequence of this eſtabliſh. - 


ment, what in the firſt inſtance was expedient only, 


becomes juſt: the child is not injured by this bar of 


his claim to inherit ; becauſe if the ſame laws, from 
which this bar ariſes, had not given him a claim to 
inherit, he would have had no ſuch claim at all, 
This anſwer may be a ſatisfactory one, where the 
children have no right to the goods of their parents 
but by inteſtate ſucceſſion. But it is planely an inſuf- 
ficient anſwer; if the parent, or other anceſtor, has been 
careful enough to make a will. For however inheri- 
cance in inteſtate ſucceſſion may be the creature of civil 
inſtitution; inheritance by will is coeval with property. 

Shall we ſay therefore, that property itſelf and all 
the incidents of it, the power of making a will amongſt 
the reſt, is the effect of civil inſtitution? This would 
be ſaying what cannot well be proved to be univerſally 
true. 

But where property is conſidered as acquired in the 
groſs and as derived from the public to the individuals, 
in whom ſeparate or private property is veſted; the 
public might certainly make the grant of it to ſuch in- 
dividuals upon ſuch terms and under ſuch conditions, 
as ſeemed to be moſt expedient, or moſt conducive to 
the common good, 


But 


and that in a ſtate of civil ſociety, thoſe, who inſtitute * 


4 
* 
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But even then it is to be remembered, that a gene- 
ral grant of property to the individuals can never be 
underſtood to be any bar to their diſpoſing of their 
goods by will; unleſs this limitation is particularly men- 
tioned, For as the right to diſpoſe of our goods by 
will is naturally incidental to property ; whoever grants 
the one, does at the ſame time grant the other; if no 
expreſs condition is annexed, which may prevent it. 

Upon the whole then we may come to theſe conclu- 
ſions. Where a criminal is puniſhed with death, ſup- 
poſing inheritance in inteſtate ſucceſſion to be the crea- 
ture of civil inſtitution, the children, or other relations 
of ſuch criminal, have no claim to his goods, in the li- 
berty of nature; and conſequently deprivation of goods 
can have no injuſtice in it. It cannot be unjuſt in re- 
ſpect of the criminal; becauſe, after he is dead, he does 
not feel the loſs of them. And it cannot be unjuſt in 
reſpect of the children; becauſe in reſpect of them it 
is not properly deprivation; it does not take from them 
any thing, which they had a right to; it only prevents 
them from poſſeſſing what did not belong to them, any 
more than to any other perſon. — But though inheri- 
tance in inteſtate ſucceſſion is ſuppoſed to be intro- 
duced by civil ſociety, and to be eſtabliſhed by poſitive. 
laws; yet inheritance by will is incidental to property 


and coeval with it: and conſequently, where a criminal 


is puniſhed with death in the liberty of nature, who- 
ever claims his goods by will would be injured, if they 
were hindered from ſucceeding to them, —And though 
we conſider civil ſociety as in its infancy, which is the 
caſe where a body of men have the property of lands in 
croſs, and individuals derive their private property from 
the grant of ſich body; yet this principle would not be 

| 62 ſulfl- 
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ſufficient to juſtify depriving the heir of a claim under 
the will of the anceſtor ; unleſs where it was otherwiſe 
provided by ſome expreſs conditions annexed to the 
grant. 

However we are to obſerve farther, that in civil 
ſociety the eſtabliſhed laws, to which, as we ſhall ſee 
hereafter, all the ſubjects conſent, either mediately or 
immediately, operate in the ſame manner with ſuch ex- 
preſs conditions. Whether thoſe conditions are made 
at firſt, or are introduced with conſent of parties after- 
wards ; there is no injury on the ſide of the communi- 
ty, which makes uſe of them, as a reſtraint upon the 
behaviour of the ſubjects. So that in civil ſociety, by 
virtue of the laws, the power of making a will may, 
conſiſtently with juſtice, be taken away from criminal. 
who are puniſhed capitally. 

There is another caſe, in which ſuch perſons, as are 
innocent of a crime, ſeem to be puniſhed for it; and 
that is where the guilt of the criminal is the remote 
cauſe, but fome act of their own is the immediate cauſe 
of the evil, which they ſuffer. He, that engages either 
for the appearance of a criminal, when he ſhall be cal- 

led upon, or for his future good behaviour, becomes 
anſwerable for ſuch appearance or ſuch behaviour, and 


makes himſelf liable to undergo the penalty, under 
which he engaged for either. The guilt of the criminal 


ariſing from ſome crime formerly committed, which 


made him liable to be called upon, in one inſtance, or 
his guilt ariſing from ſome future miſbehaviour, in 


the other inſtance, is the remote cauſe, which ſubjects 


the ſponſor to undergo what he voluntarily engaged to 


undergo, upon condition the criminal failed of appear- 


ing, or of behaving well. But the immediate cauſe, which 


involves 
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involves the ſponſor in the obligation to undergo ſuch 
evil, is his own voluntary act of engaging under this 


condition. 

It is evident, that what the ſponſor ſuffers is owing 
to his own voluntary act, and not to the guilt of the 
criminal ; becauſe the meaſure of what he is to ſuffer is 
determined by his own engagement and not by the o- 
thers guilt. Whatever may be the guilt of the crimi- 
nal; this conſideration does not affect the ſponſor : 


3 what he is to undergo is neither mote nor leſs, than he 
u- { voluntarily engaged to undergo. Upon this account it 
ne | 1s, that he, who thus gives ſecurity for another cannot 
7 { forfeit his life, as a penalty; when the conditions, that 
Ys he engaged for, are not made good. He cannot for- 
ls, feit his life, becauſe he can forfeit no more, than he had 

pawned or pledged as a ſecurity: and he can pledge 
are nothing, but what he has a right to diſpoſe of. Now 
nd a mans life is not his own to diſpoſe of: and conſe- 
Ote quently, as he cannot pledge it in ſecurity, he cannot 
uſe forfeit it; when the conditions, which he engaged for, 
her fail of being performed. The antients ſeem to have 
cal- been of another opinion: the ſponſor might in their 
mes judgment ſuffer capitally. And there is a plane reaſon 
and } why they might be of this opinion, notwithſtanding 
der they acted upon the principle here laid down, that the 
inal ſponſor ſuffers immediately on account of his own en- 
hich gagement, and not on account of the criminals guilt; 
„ OT and conſequently, that he can forfeit no more than he 
„ in I pledges, and can pledge no more, than he has a right 
jects to diſpoſe of, For in the mean time they looked upon 
ed tO every man to be abſolute maſter of his'own life, not 
pear- only to keep or preſerve it, but to diſpoſe of it too, as 
Web he pleaſed; They allowed the ſponſor therefore, if he 
olves 
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thought fit, to put himſelf in all reſpects into the place 
of the criminal, ſo as to ſubject himſelf to ſuffer ca- 


pitally ; if it appeared upon enquiry, that the criminal 


deſerved ſo to ſuffer. 
XVII. © We have already had occaſion to obſerve, 


to puniſh- that the children or heirs of a criminal cannot juſtly be 


ment does 
not de- 


puniſhed, upon account of the guilt of their parent or 


ſcend from anceſtor; provided they have no ſhare in this guilt, 


the ance- 


for to the It may not be amiſs, before we leave this ſubject, to 


heir. 


take notice of the reaſon, why the obligation to un- 
dergo puniſhment does not, like ſome other obliga- 
tions, deſcend from the anceſtor to the heir. Guilt, 
or a diſpoſition to do harm, is a perſonal quality; 
and conſequently the obligation, which ariſes from it, 
mult be merely perſonal. As the guilt is in the per- 
ſon and not in the goods; the heir, to whom thoſe 
goods deſcend, receives them without that obligation 
of puniſhment, which the anceſtor was under. Bur 
though the heir ſtands clear of the puniſhment itſelf, 
that is, though if the puniſhment was not inflicted, or 
at leaſt was not ſettled and determined, before the death 
of the anceſtor, the heir will naturally not be liable to 
it; yet if it was inflicted, or however was fixed, before 
his death, the heir will in conſequence be affected by 


it, as far as it affects the goods of his anceſtor. For 


the heir can receive theſe goods in no other condition, 
than the anceſtor leaves them: ſo that if any fine or 
any forfeiture has diminiſned them, he can claim no 


more than the remainder : or if the fine or forfeiture 


has been ſettled in the anceſtors life-tune ; though the 
one has not been actually paid, nor the other actually 
{cized on; they are due from the goods of the anceſtor ; 


the obligation no longer reſts upon his perſon, but: is 
8 Grofus ibid. & XIX. | 
ex- 
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extended to his property. Conſequently the heir, to 


whom ſuch property deſcends, receives it charged 
with this obligation, and is bound to give up what he 
can have no claim to, becauſe his anceſtor had none. 

In explaning this matter I have ſuppoſed the heir 
to be affected by the conſequence of the anceſtors. pu- 
niſhment, not only when the puniſhment of a fine or 
a forfeiture has been actually inflifted before the ance- 


ſtor happens to die, as where the one is actually paid, 


and the other actually ſeized upon; but likewiſe when 
ſuch puniſhment has been ſettled and determined, 
though it has not been actually inflicted. But in the 
liderty of nature this latter ſuppoſition cannot well take 
place : for where there is no common judge to decree 
the fine or forfeiture, they cannot eaſily be ſettled and 
determined any otherwiſe than by an actual payment 
of the former, or an actual ſeizure of the latter. It 
may indeed poſſibly be otherwiſe ; the puniſher and 
the criminal may by mutual agreement have ſettled 
this matter: and then the ſuppoſition will take place, 
even in the liberty of nature. Though the criminal 


has not actually been deprived of the poſſeſſion of ſuch 


goods, as he had agreed to give up in the way of 
puniſhment, or rather in the place of other puniſh- 
ment, yet the obligation ariſing from his crime is, by 
ſuch agreement, extended beyond his perſon, and at- 
fects his goods. 

This may frequently happen in a ſtate of civil ſocie- 
ty. After the magiſtrate has decreed the fine or for- 
feiture, whether the criminal directly agrees to it or not, 
they become due, ſo as to affect his goods, and to make 
the heir anſwerable; if it ſhould happen, that the ſentence 


is not put in execution before the anceſtors death. 
og 3 CHAP, 
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CHAP. XIX. 
Of War. 


I. War, *what it is. II. Private war what. III. War is 


naturally lawful. IV. Wha may lawfull engage in 


making * war. 


War, what I. WI R® is a contention by force. When we cal 


war a contention, we muſt not be underſtood 
to uſe this word in ſo reſtrained a ſenſe as to mean by 
it only the act of contending, Nations are ſaid to be 
at war with one another, not only when their armies 
are engaged, fo as to be in the very act of contending z 
but likewiſe when they have any matter of controverſy 
or diſpute ſubſiſting between them, which they are de- 
termined to decide by the uſe of force, and have de- 
clared by words, or ſhewn by certain actions, that they 
are determined ſo to decide it. War therefore, in the 
common ule of the word, ſignifies not only an act but 
a ſtate or condition. And upon this account the word 
contention, in this definition of war, is to be under- 
ſtood to fignify the ſtate or condition of thoſe, who, 
though they are not actually making uſe of force, have 
ſome matter of diſpute ſubſiſting between them, which 
can be decided by no other means, and who are there- 
fore determined to take every fair opportunity of uſing 
theſe means for the deciſion of ir. 
IT. If this is the notion of war; it is plane that there 
may be war, in the liberty of nature, before the inſti- 


tution of ſuch civil ſocieties, as we call nations. War of 


this ſort is private war: becauſe, antecedently to the 


® Grotius Lib. I. Cap. I. HII. Grot. ibid. 
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forming ciyil ſocieties or bodies politic, which bodies 
ars called public perſons, the parties concerned in war 
muſt be private perſons. Even after ſuch public perſons 
are formed, the tight of private war is only abridged, 
and is not wholly taken away; as will be ſhewn in its 
proper place. 

Our principal enquiries at preſent are contained with- 
in a narrow compaſs : they are only theſe two; firſt 
whether, in the liberty of nature, individuals may law- 
fully make war upon one another and ſecondly, ſup- 
poſing ſuch war to be lawful, who are the perſons, that 
may lawfully engage in it. 

III. What has been proved already, concerning War is na- 
the right of defence, the right of recovering repara- 3 
tion for damages done, and the right of inflicting pu- 
niſhment, will ſerve to ſhew, that an injury will juſtify 
men in making uſe of force, both before and after it 
is committed. An injury juſtifies the uſe of force, be- 
fore it is committed; in order to guard againſt it: and 
it juſtifies a like uſe of force, after it is committed; in 
order either to recover what is loſt by it, or to hinder 
him, who has done it, from doing the like again. Now - | 
the uſe of force is war : and conſequently the law of 
nature, ſince it allows the uſe of force for any of theſe | 
purpoſes, allows of war. 

IV. Though the war, which we are now ſpeaking Who may 
of, is the war of individuals againſt each other; yet ra in 
the law of nature does not hinder any number of indi- making 
viduals from taking part in it. The perſon, whoſe War. 
intereſt is immediately concerned, either to defend 
himſelf and his property, or to recover reparation of 
damages, or to inflict puniſhment, is not the only 


K Grotius Lib. I Cap. II. $I. | Grot. Lib. I. Cap. V. 
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perſon, who may Jawfully make uſe of force for his 
own ſecurity. This has been proved already in the in- 
ſtance of infliting puniſhment. For as the right of 
doing this belongs promiſcuouſly to all, who may ſuf- 
fer by the criminal, if he is not reſtrained ; any num- 
ber of perſons, where any one or ſome few of them 
have not force ſufficient to inflift the puniſhment, may 
joyn their force together for this purpoſe : what is 
lawful to each of them ſeparately is equally lawful to 
all of them, when they are thus united. In -reſpect 
likewiſe of defence or of reparation, though it is more 
particularly the intereſt of him, who is in danger of 
ſuffering, or who actually has ſuffered, to guard againſt 
the injury in one caſe, or to enforce the demand of re- 
paration in the other caſe; yet where he is engaged in 
ſuch a lawful act, as either that of defending himſelf, 
or that of recovering damages, no rule of juſtice can 
forbid or reſtrain others from giving him their aſſi- 
ſtance. Nay where his ſufferings are likely to be very 
great, or have been very great already, and his own 
abilities, either to ward off the evil, which threatens 
him, or to redreſs it, after it is over, are but ſmall; 
benevolence would rather perſuade thoſe, who have 
an opportunity of being ſerviceable to him, not to 
refuſe or withold what help they are able to give him. 
From hence it appears, that war is lawful to two 
ſorts of perſons ; either to him, whoſe intereſt is im- 
mediately concerned, or to them, who voluntarily give 
him aſſiſtance. 

But there is ſtill a third fort, concerning whom it 
may be enquired, how far they may lawfully engage 
in a war: and theſe are ſuch, as have no intereſt in 

the 


KEE 5-7: 


— 422 4 - 


. ASESONN INN 
83 14 8 30 £4 — 4 7 


c. xxx. NATURAL LAW. 


the occaſion of it, and, if they were left to chuſe for 
themſelves, would take no part in it; but being un- 
der the authority of him, whoſe intereſt is immediate- 
ly concerned, they are commanded by him to give 
their aſſiſtance. The caſe of ſuch perſons, as theſe, 
will come more particularly under our conſideration 
in the ſecond part of this work, when we are to en- 


quire into the effect of civil juriſdiction upon our 


natural rights. Only we may here obſerve, by the 
way, that as a ſon, who continues in his fathers family, 
or a ſervant, who has bound himſelf by agreement 
for this purpoſe, is obliged to obey the lawful com- 
mands of the father or the maſter; the conſequence 
is, that when ſuch father or maſter undertakes a law- 
ful war, the ſon or the ſervant may lawfully aſſiſt him, 


and are indeed obliged to aſſiſt him, if he commands 
them. 
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CHAP. XX, | 

Of Slavery. | 

I. Perfect deſpotiſm and perfect ſlavery what. II. Diffe- 


rence between deſpotiſm and parental power. III. No 
man. is naturally a ſlave. IV. Cauſes of ſlavery. 
V. Limitations of deſpotiſm. VI. Slavery how the conſe- 


quence of juſt war. VII. Children of flaves, why they 
follow the condition of their mother. 


I. Rotius, in defining perfect ſlavery, calls it an 


obligation to give all our labour for a ſupply | 


of the bare neceſſaries of life. 
But the common notion of perfect ſlavery does not 
ſeem to be fully expreſſed in this definition of it. We 
uſually underſtand the maſter or owner to have, not 


only a right to direct ſuch actions of the ſlave as may 


properly be called labour, but a right likewiſe to direct 
all his other actions. And from this right, to direct 
all the actions of the ſlave, there ariſes a right by gift 
or ſale to diſpoſe of the ſlaves perſon; that is, tc trans- 
fer the power over him. For the ſlave, being ſuppoſed 
under the abſolute authority and direction of his maſter, 
muſt, in conſequence, be obliged to ſubmit to the 
authority and direction of another, whenever his pre- 
ſent maſter is pleaſed to order that it ſhall be fo. 

Perfect deſpotiſm ſeems therefore in the common 
notion of it, to be an alienable right to direct all the 
actions of another. And conſequently perfect ſlavery 
is an obligation to ſubmit to be thus directed. 

II. The different ends, to which the power of a 
maſter and the power of a parent are directed, will 
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ſufficiently diſtinguiſh them from one another : though 
both of them are abſolute; and though one of them 
extends to all the actions of the child, as the other 
extends to all the actions of the ſlave. The good 


of the child is the end, to which the authority of 


the parent over the child is directed: and the good 
of the maſter is the end, to which the authority 
of the maſter over the ſlave is directed. The parent 
has no right to command the child, but in view 
to the benefit of the child itſelf : the maſter has a 
right to command the ſlave to do ſuch actions, as are 
for the maſters benefit : ſo that however the ſlave may 
find his account in obeying his maſters commands, this 
is merely accidental; ſince the maſters right to give theſe 
commands has another purpoſe principally in view. 

But though the maiters power is not directed to the 
ſame end, and conſequently is not tempered by the 
ſame limitations with parental authority, yet it is ſub- 
ject to ſeveral other limitations. We ſhall beſt under- 
ſtand what theſe limitations are, after we have conſi- 
dered the original of the maſters power and the ſlaves 


ſubjection. 


III. Though it may be poſſible for a man to be a No man 


is natural- 


flave from his birth; yet no man is naturally a ſlave. j, . flave 


They who are ſlaves from their birth, muſt have been 
made ſuch by ſome accident, which happened before 
they were born; ſlavery is by no means their natural con- 
dition. Nature has indeed made a difference between the 
parts and capacities of mankind: ſome are better able to 
judge for themſelves, and to purſue their own good, 
than others: but though this difference of parts and 


capacities may have made it more convenient for ſome 


to be directed, and for others to direct; yet it cannot 
poſſibly 
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poſſibly be looked upon as a ſufficient reaſon, why the 


former ſhould be ſlaves, and the latter be their abſolute 


maſters. Thoſe, who ſtand in need of the direction of 
other men, and are willing to have recourſe to ſuch * 
direction, ſtand in need of it for their own benefit, 
and are led to have recourle to it by the hopes of 
advancing that benefit, But ſlavery is an obligation 
upon a man to be directed in his actions, in view to 
their benefit, who direct him: it cannot therefore be 
founded in that difference of parts or abilities, which 
makes it convenient for him to have recourſe to their 


direction, in view to his own benefit. 


As men are naturally endowed with different degrees a 
of underſtanding and judgment; ſo are they likewiſe f 
naturally poſſeſſed of ſuch different degrees of bodily | 
ſtrength, as will make it poſſible for one man, who is 
ſtronger, to ſubdue another, who is weaker, and force 
him to obedience. But whatever ſuperiority in bodily | 
ſtrength we may be born to, though it gives us the 
phyſical power, it does not give us the right, of com- 
pelling another to obey us. The weak mans mind and 
his body, and conſequently all the faculties of his mind, 
ſuch as his judgment and his will, and likewiſe all the 


powers of his body, are as much his own, as if nature 


had given him greater ſtrength, and enabled him to 
make a more effectual ſtruggle in his own defence. We 
cannot therefore claim a right to dictate to him, nor 
can we act, as we if had a right of forcing him, againſt 
his inclination, to purſue our intereſt in ſuch manner as 
we ſhall direct, without doing him an injury, without 


doing violence to that judgment and will of his mind, 


and to thoſe active powers of his body, which nature ö 


has made his own. 
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Children are born in a natural ſubjection to their 
parents. But this ſubjection, has been ſhewn already 
to be, in its own nature, very different from ſlavery. 
And as it is diſtinguiſhed from ſlavery by its nature, 
ſo likewiſe it is by its duration. The maſters power 


over the ſlave is perpetual : the parents authority over 


the child ceaſes; when the child is able to think and 
to act for itſelf. 


But if neither ſuperiour underſtanding, nor ſuperiour 


ſtrength, nor parental authority, is a natural foundation 
of deſpotiſm ; we may ſafely conclude, that no man is 
naturally a ſlave : for there does not appear any other 
condition of human nature, which can poſſibly be 
imagined to give one man ſuch an abſolute right over 
another, as is implyed in the notion of deſpotiſm. 
We may form a general argument to ſhew, that 


nature gives no man a juſt title to deſpotiſm, upon the 


principles already made uſe of to ſhew, that no juſt 
title to it can ariſe from a ſuperiority in bodily ſtrength. 


If nature has made any thing a mans own, his mind 


and his body are ſo. At leaſt it is evident, that what- 
ever right one man has in his mind and body, another 
man muſt have the ſame right in his; that is, as far 
as we can judge from any appearance in nature, each 
man has an equal right in his own mind and body re- 
ſpectively. But no mans mind and body can be his 
own, unleſs the faculties of both, that is, his judg- 
ment, his will, and his powers of acting are ſo. Now 
he, who has a right in his faculties of judging of 


chuſing and of acting, is no ſlave. And lince nature, 


which gave every man a right in his own mind and 
body, gave him a right likewiſe to theſe faculties; the 


conſequence is, that nature has not placed any man in 
a ſtate of ſlavery. 


IV. 


477 


BR 
_— oo 


478 


Cauſes of 
flavery. 


INSTITUTES OF BL 


IV. But ſlavery, though it is not the natural ſtate 
of any man, may be introduced conſiſtently with the 
law of nature. Firſt; a man may come into a ſtate of 
ſlavery through the act of his parents. The law of na- 
ture obliges the parents to maintain their child. But it 
is poſſible for them to be in ſo low a condition, as to be 
abſolutely unable to diſcharge this duty in their own 


perſons, and to be under a neceſſity either of ſuffering 


the child to periſh, or of procuring ſome other perſon 
to diſcharge it for them. In theſe circumſtances, if civil 
laws had made no better proviſion, the law of nature 
ſeems to allow them rather to put the child into the 
hands of any one, who would upon his own terms 
undertake to preſerve its life, than to ſuffer it to periſh 


for want of common neceſſaries. Nature indeed gave 


the parents authority over the child m view to the 
childs benefit: and he, who undertakes to maintain it 
and bring it up, upon condition of its being his ſlave, 
has his own benefit principally in view. It may there- 
fore well be aſked, whether the parents have authority 
to diſpoſe of the child upon theſe terms. To this it 
may be anſwered, that the parents, through want and 
infirmity, being under a neceſſity of leaving their 
child to ſtarve, or of accepting theſe conditions, pro- 
vide for its benefit, as well as they can, by deliver- 
ing it up to any perſon, who will undertake to ſubſiſt 
it, even upon the condition of its being bound to act for 
his benefit, as long as it lives. There may however be 


a farther queſtion, how it is poſſible for the temporary 


right of the parent over the child, to produce a per- 
petual right in the maſter over it as a ſlave. And un- 
doubtedly, if there was no other cauſe of the maſters 
power heſides the parents act, the ſlavery of the child 

would 
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would ceaſe, when it comes to years of diſcretion, As 
the authority of the parent ceaſes at that age, the 
power of the maſter, if it was derived ſolely from that 


authority, could ſubſiſt no longer, But the maſter under- 
takes from the firſt to maintain the child, in view to his 
own benefit; and conſequently its maintenance is not to 
be conſidered as a bounty beſtowed upon it by the ma- 
ſter. If then he does not give the child its maintenance, 
the child muſt be his debtor for ſuch maintenance : 
and, upon account of this debt, he claims a right to 
direct its future actions for his own benefit. Nor will 
the labour of the child, after it is grown up, diſcharge 
this debt, ſo as to redeem it from ſlavery : becauſe 
its future labour will be due to its maſter for its future 
ſubſiſtance: and the original debt will upon this ac- 
count ſtill remain unſatisfyed. Thus original debt may 
indeed be greater, than what ariſes from barely main- 
taining the child, whilſt it was unable to work: for as 
the parents, though they were under a neceſſity of 
diſpoſing of their child to ſome one, were at liberty 
to difpoſe of it to whom they pleaſed ; the maſter may 
have given them money to engage them to let him 
have the child, rather than any other perſon. And 
whatever he has 'thus paid to the parents is to be 
placed to the childs account, and becomes a part of 
the debt, which it owes to the maſter. 

We may obſerve” by the way, that when we ſpeak 
of parents ſelling their child into ſlavery, nothing 
more can be meant by it, than that the purchaſer, 
as we call him, gives the parents ſome valuable conſi- 
deration to engage them to Jet him, rather than any 
other perſon, acquire a right to the ſervice of the 
child, by maintaining it in its infancy, whilſt it is una- 
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ble to earn its own living. For certainly as the child is 
not a ſlave to its parents, they can have no immediate 
right of making it a ſlave to any one elſe: nor can 
they, properly ſpeaking, ſo ſell it, as that the purchaſer 
ſhall immediately by their act acquire a right to direct 
all the actions of the child for his own benefit. 

Secondly, ſlavery may ariſe from a mans own con- 
ſent. As the law of nature allows him to give another a 
temporary right to direct him in ſome of his actions by 
contract or agreement; ſo it will be difficult, if not im- 
poſſible, to prove, that the ſame law does not allow him 
to make this right perpetual, and to extend it to all his 
actions. It is not very material to enquire whether any 
perſon has ever conſented thus to part with his liberty: 
we are rather concerned to know what may be done 
of right, than what has been done in fact. And as 
every right, which a man is poſſeſſed of, may be 
alienated, if no law forbids him to alienate it; we 
may venture to conclude, that his liberty 1s alienable, 
in whole as well as in part, unleſs ſome law of nature 
could be produced, which, though it allows him in 
numberleſs inſtances to let out his ſervice for hire, yet 
forbids him to make a ſlave of himſelf. It may per- 
haps be urged, that deſpotiſm implys a right to diſ- 
poſe of the life of the ſlave at pleaſure, and to com- 
pel him to do ſuch actions as the law of nature for- 
bids; and that conſequently, as no man has a right to 
diſpoſe of his own life, or to do what 1s unlawtul, he 
cannot give any one elſe ſuch an authority over him, 
as is implyed in the notion of deſpotiſm. But the ready 
way of anſwering this objection is to deny the firſt 
principle, that it proceeds upon. Deſpotiſm does not 
imply a right either to diſpoſe of the ſlaves life at 
pleaſure, 
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nature forbids. And the reaſon, why it does not im- 
ply ſuch a right, is the ſame, which the objectors 
here give: no man is at liberty to diſpoſe of his own 
life at pleaſure, or to act contrary to the law of nature; 
and conſequently no man can put his life into the arbi- 
trary diſpoſal of any one elſe, or ſubject himſelf to be 
compelled to do what the law of nature forbids. But 
though a man cannot alienate a liberty, which he has 
not, it does not follow, that he cannot alienate a li- 
berty which he has. And he who has alienated all the 
liberty, which he has, to ſome other perſon, makes him- 
ſelf a ſlave; whilſt he, to whom it is ſo alienated, ac- 
quires ſuch an abſolute authority, as we call deſpotiſm. 
Thirdly ; ſlavery may ariſe from damages done; 
where the perſon, who did it, has no other way of 
making reparation. The obligation to make reparation 
operates like a debt, and gives the creditor a right to 
direct all the actions of him, who has done the damage, 
to his own benefit; if this is the only way, in which 
he can obtain ſatisfaction for the damage ſuſtained. 
But ſuppoſe the debtors labour will be of no uſe to 
the creditor, yet the obligation to make reparation will 
ſtill ſubſift : and if this obligation can be ſatisfyed in 
any other way, either in whole or in part, the creditor 
has a right to demand ſuch ſatisfaction. Now though 
the debtors labour would be of no ſervice to the cre- 
ditor himſelf, yet it may be ſerviceable to ſome other 
perſon, who would be willing to pay for a right to 
demand this labour. And as the creditors damages 
may, at leaſt in part, be repared, though not by uſing 
the debtor as his own ſlave, yet by ſelling him for a 


flave to the perſon, who wants him; the right to 
H h demand 


pleaſure, or to compel him to do what the law of 
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demand reparation would for this reaſon. terminate in 
a right ſo to ſell the debtor ; where this is the only 
way, in which the creditor could obtain any reparation, 

Fourthly ; ſlavery may be produced by guilt, con- 
ſiſtently with the law of nature, Amongſt the other 
methods of reſtraining a criminal from offending again, 
this is one: he will have few opportunities of offend- 
ing, where all his actions are under the abſolute au- 
thority and control of another, And this loſs of liberty 
may be either temporary or perpetual, according as the 
guilt of the criminal deſerves a leſs or a greater penal- 
ty. The puniſhment of a criminal may likewiſe end 
in ſlavery, where the guilt is ſuch as to deſerve death. 
They, who are to puniſh him, may, if they find it 
proper, remit the rigour of the penalty, and give him 
his life, upon condition of his becoming their ſlave. 

V. From whichever of theſe cauſes ſlavery begins, 
it does not appear, that the maſter, merely upon ac- 
count of that right, which we call deſpotiſm, has a 
right to diſpoſe of the ſlaves life at pleaſure. 

When ſlavery is derived from the act of the ſlaves 
parents; it is certain, that act cannot immediately and 
in itſelf, give the maſter any arbitrary right over the liſe 
of the ſlave. The parents themſelves had originally no 
right of this ſort: and they cannot give a right to ano- 
ther, which they themſelves never were poſſeſſed of. 
Perpetual ſlavery, where the parents ſell the child, is 
produced indeed, as we have juſt now ſeen, not by the 
immediate act of the parents, but by the debt, which 
the child contracts, before it is able to earn its liveli- 
hood. And that this debt cannot give the maſter 
any power to diſpoſe of the ſlaves life at pleaſure, 
will planely appear, when we have conſidered the 

effect 
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effect of ſlavery, ariſing from damage done or a debt 
contracted. 
Secondly; ſlavery, ariſing from a mans own conſent, 
gives the maſter no abſolute power over the life of the 
ſlave. The ſlave could not by his own act give the 
maſter any power, which he himſelf was not poſſeſſed 
of; and no man has a right to diſpoſe of his own life 
at pleaſure, 

Thirdly; though damages done or debts contracted, 
as they give the creditor a right to every valuable con- 
{ideration in the debtors power, may by this means 
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end in ſlavery; yet they give the creditor no abſolute 


right over the life of the debtor. His life is indeed a 
valuable conſideration to himſelf: if he loſes it, he loſes 
what is of the greateſt value to him. But it, is no 
valuable conſideration to the creditor; that is, the 
creditor by taking it from him would gain nothing. 
The law of nature therefore, notwithſtanding it gives 
the creditor a right to whateyer may ſatisfy his de- 
mand, can give him no right to the life of his debtor. 
He has a claim to whatever he can get from the debtor, 
which may be beneficial to himſelf, till his damages 
are fully repared. But then his claim extends no far- 
ther: it does not extend to a right of taking what the 
debtor will be hurt by loſing; it what is fo taken will 
not help towards making him amends for the damages, 
which he has ſuſtained. One might here aſk, how the 
impriſonment of a debtor, for no uſe or purpole what- 
ſoever, can be reconciled to the law of nature. He 
may indeed Joſe his liberty by being confined to work 
for the benefit of his creditor : becauſe this is an 
amends for the damages, which he has done, or for 
the debt, which he owes. But the loſs of liberty, if 


1 h 2 1 


483 


INSTITUTES OF B. I. 


it is merely confinement in a priſon, is no more a 
ſatisfaction for damages, than the loſs of life would 
be. Where men live in civil ſociety, if the debt 
by the inſtituted laws of the ſociety will not give a 
full claim upon the debtors lands, but only upon 
his moveable goods; in theſe circumſtances, if the 
debtor has no moveable goods, and refuſes to pay out 
of his lands what he owes; impriſonment may be a 
very proper way to bring him to a proper ſenſe of his 
duty, and to make him willing to give up his lands in 
payment. But if he has neither lands nor moveable 
goods; ſuch impriſonment ſeems to have but little 
foundation in natural juſtice. And yet in a country, 
where ſlavery is unknown, and impriſonment for debt 
is frequent, the prejudices, that men have been brought 
up in, will probably make them wonder to hear, that 
Navery is a more natural and a more reaſonable conſe- 
quence of damage, or of debt, than impriſonment. 
Fourthly , if ſlavery is the puniſhment of a crime, 
which deſerves no higher puniſhment z the power of | 
the maſter or puniſher ſtops here : it would be unjuſt 
to inflict death, where the proper puniſhment is ſlavery. 
The maſter therefore has in this caſe no abſolute right 1 
over the life of the ſlave. Indeed where the crime de- | 
{erves capital puniſhment, the perſon, who inflifts the 
puniſhment, has in the firſt inſtance a right over the 
criminals life to take it away, if he pleaſes. But if he by: 
has agreed to mitigate the puniſhment, by changing it 
into ſlavery, this right is at an end: he parts with this 
right by conſenting to take the criminal as his ſlave. 
So that even in this caſe, though the puniſher had 
originally a right over the liſe of the criminal, yet the 
maſter will have no right over the life of the ſlave. 
It 
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It is no objection to what is here advanced, that if 
a ſlave commits a capital offence, his maſter will have 
a right to puniſh him with death. This right belongs 
to him as a man, and not as the maſter of the ſlave. 
Any one has the ſame right over the ſlave, in this re- 
ſpect, that the maſter has: and if the maſter is to be 
employed, rather than any one elſe, in inflicting the 
puniſhment; it is only becauſe he has a better oppor- 


tunity of doing it, than any one elſe, as the ſlave is in 


his cuſtody. 

We need not be particular in proving, what has 
been mentioned above, that deſpotiſm gives no right 
to the maſter of compelling the ſlave to do any act, 
which the law of nature forbids. A mans own con- 


| ſent, the obligation to repare damages, or the obliga- 


tion to undergo puniſhment, are the natural occaſions 
of ſlavery : and it cannot be thought, that the maſter 
can derive ſuch a right from any of theſe principles, 
We may indeed prove by a general argument, that it 
is impoſſible for him to have ſuch a right. The law 
of nature cannot allow any perſon a right of forcing 
another to diſobey its own precepts : every pretence 
therefore of the maſter to ſuch a right is inconſiſtent 
with the law of nature. 

Perfect ſlavery ſeems in its own nature to put an 
end to property; at leaſt it will make the ſlaves pro- 
perty worth nothing. For if he is bound in all his 
actions to work for his maſters benefit, if the maſter 
has a right to direct him to this purpoſe in whatever 
he does ; he can neither keep, nor uſe, nor diſpoſe of 
any goods, either moveable or immoveable, for his 
own benefit, or at his own diſcretion, but only tor the 
benefit and at the diſcretion of his maſter. 

Hh 3 However, 
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However, if his maſter has allowed him to have 
property; his property held under ſuch allowance is 
not rendered precarious, merely by his being a ſlave. 
The goods, which he has acquired, are as much his 
own to keep, to uſe, and to diſpoſe of, as if he had 
been free. In effect the allowance of having goods of 
his own is a grant of ſo much of his liberty as is ne- 
ceſſary ſor theſe purpoſes : the very notion of his 
having property in ſuch goods implys, that he has 
this liberty in its fulleſt extent; unleſs the maſter, 


when he allowed him to have goods of his own, has 


Slavery 
how the 
conſe- 
quence of 


zuſt war. 


made ſome expreſs reſerve, ſo as to abridge this 
liberty. 
The conſequence of this is, that, when the ſlave 


dies, he may give his goods away by will; or if in- 


teſtate ſucceſſion has been received in the place where 
he lives, they will deſcend to his heir, and the maſter 
will have no claim to them; unleſs he has expreſsly 
taken care to reſerve ſuch a claim. It may happen in- 
deed, that his children are ſlaves; and for this reaſon 


are unable to claim either under his will, or in inteſtate 


ſucceſſion. But then it is their incapacity, which pre- 
vents them from claiming, and not any defect in his 
right, to whom the goods belonged. 

VI. From what has been ſaid concerning the origin 
of ſlavery, we may fee in what manner it may ariſe 
from a juſt war. 

It is lawful to make uſe of force either to recover 
ſatisfa&tion for damages ſuſtained, or to inflict puniſh- 
ment upon fuch as have deſerved to be puniſhed. And 
ſince the ſlavery of the party, who has done the injury 
may be the only ſatisfaction, that can be obtained for 
the W which he has done, or may be the proper 

puniſhment 


n 
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puniſhment of his guilt, a juſt war may end in ſlavery. 
Deſpotiſm may thus be the conſequence of conqueſt. 
But then the power -of the conqueror does not ariſe 
immediately from conqueſt : he has no right to com- 
mand the vanquiſhed to act for his benefit, merely be- 
cauſe he happens to be ſtronger than they are, and has 
ſubdued them. Thoſe, who call war an appeal to hea- 
ven, have given too much countenance to this opinion. 
It is obvious to conclude, if war is an appeal to heaven, 


that victory is a divine deciſion in favour of the con- 


queror : and the probable inference from hence would 
be, that he has I know not what divine right of deſpo- 
tiſm over the vanquiſhed, without conſidering whether 
he had any original right to make uſe of force at all. 
Whereas in truth, though deſpotiſm may follow vi- 
Qorys the right of the conqueror over the vanquiſhed 
does not ariſe immediately from victory : he muſt have 
had this right before, or his ſuperiour ſtrength could 
never have given him it. All that his ſtrength can do 
is to enforce his claim of damages, or his right of 
puniſhment. This claim or this right might have been 
unjuſtly prevented from taking place, if his adver- 
ſaries had happened to be ſtronger than he is. And if, 
when it it ſaid, that conqueſt gives a right to deſpo- 
tiſm, all that is meant by it is, that it ſupports a 
right, which might otherwiſe have been hindered from 
obtaining its effect, the expreſſion muſt be allowed 
to be at leaſt very inaccurate. 

Slavery produced by an unjuſt war is a manifeſt in- 
jury, notwithſtanding ſuch war is attended with con- 
queſt, The ſlaves, however they may be ſubdued, and 
be forcibly deprived of their liberty, continue in a 


Lecks works V. II p. 179. 225. 
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ſtate of war with their conqueror. They have ſtill a 

right to their liberty, and may aſſert that right, when- 
ever they have an opportunity. 

If indeed his victory has been followed by any ex- 


preſs agreement between him and them, to confirm to 


Children 
of ſlaves 
why they 
toiiow the 
condition 
of their 
mother. 


him what, in the firſt inſtance, was obtained unjuſtly 3 
ſuch agreement may be binding. But it will certainly 
be no otherwiſe binding, than upon ſuppoſition, that 
the unjuſt force was removed. If the ſame unjuſt force, 
by which they were ſubdued at firſt, is made uſe of 
afterwards to extort their conſent, ſuch agreement will 
be a nullity. An expreſs agreement is neceſſary, even 
if the unjuſt force is removed : long ſubmiſſion, with- 
out any «fforts to free themſelves from ſlavery, will 
not give the conqueror a claim by preſcription ; ſince 
no preſcription can take ach where the griginal 
poſſeſſion was unjuſt. 

The reader ſhould obſerve, that the war and the de- 
ſpotiſm, which we have here bcen ſpeaking of, are 
private war in a ſtate of nature, and private deſpotiſm 
or the power of a maſter over his ſlave. The effects 


of conqueſt in reſpect of civil power will come more 


properly under conſideration in another place. 

VII. * Since liberty is the natural ſtate of mankind, 
it may be aſked whether the children of ſlaves are free? 
to which we may anſwer, that if it is otherwiſe; if 
the children of ſlaves are not free; the ſlavery of ſuch 
children is not entailed upon them by nature; it is not 
derived from their parents, as their temper, their con- 
ſtitution, or their complexion ſometimes are: ſome 
other principle, beſides the condition of their parents, 
will be neceſſary to explane their ſlavery, 
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If the condition of the parent is the occaſion of the 
childs ſlavery, it is only the remote occaſion of it; ſome 
other accident is the immediate cauſe, which deprives 
them of their liberty. When a child, which has been 
ſold by its parents, is grown up and is itſelf become 
a parent, its offfpring, unleſs diſpoſed of in the ſame 
manner as the parent was, is not affected by what was 
done long before its birth, and ſo done as not to in- 
clude its liberty in the bargain. 

When a man enſlaves himſelf, Grotius contends, that 
he may at the ſame time enſlave his future children, if 
he has no other poſſible way of providing for them. But 
then thoſe children are ſlaves; not merely becauſe their 
parents are ſo, nor indeed becauſe their parents have 
thus diſpoſed of them; but by another accident, which 
has been already explaned at large. However, ſlavery 
thus produced muſt ſtop here: the childrens children 
will not be affected by what has paſſed between 
the maſter and their remote parents; and in re- 
ſpe& of them the queſtion will return, whether they 
are ſlaves or not; and if they are, what made them 
ſo? 
Lhus ſlavery ariſing either from the act of a mans 
parents, or from his own act, will not deſcend to his 
remote offspring: and much leſs will it deſcend to 
them, when it is a ſatisfaction made for damages, which 
he has done, or a puniſhment of any crime, which he 
has committed. The child of a man, who has injured 
another, may be bound to make reparation ; becauſe 
the obligation to make reparation affects, not only the 
perſon, but the goods likewiſe of him, who did the 
damage; and the child by taking the goods is in- 
volved in all the obligations, with which thoſe goods 
are 
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are charged. But where there are no goods, or what 
s there are will not be ſufficient to make repara- 


tion; that is, as far as the obligation affeAed only the 
perſon of him, who did the damage, fo as to ſubje& 


him to ſlavery ; the child, if it was neither a principal 
nor an acceſſory, is no way involved in that obligation. 
We have ſeen, upon another occaſion, that guilt is a | 


perſonal quality; and conſequently, that, if the child 
ſtands clear of the parents guilt, it cannot juſtly ſhare 
in the ſlavery, or in any other puniſhment, which is 
inflicted on the parent. 


Nor can it here be objected; that, as the child may 
juſtly loſe thoſe goods, which, if the parent had not 
been deprived of them, would have deſcended to it ; 
ſo it may for the ſame reaſons be deprived of that li- 
berty, which, if the parent had been innocent, would 
have been its birthright. Theſe two caſes are wide- 
ly different from one another. Liberty is the childs | 
right ; the parents goods are only its conditional ex- | 
pectancy. Though we may therefore juſtify cutting off 
the childs expectancy, where it had no right; we can- 
not, upon the ſame principles, nor upon any other, 
juſtify taking from it what is properly and ſtrictly its 


OWNn. 


If then none of all the ways, by which deſpotiſm 
over the parents is acquired, will naturally affect the 
children, we are ſtill to enquire by what accident the 
ſlavery of the parent ſhould make them ſlaves. Gro- 


tius, to make this enquiry more eaſy, ſuppoſes both the 
parents to be ſlaves. The child then, he ſays, as ſoon 
as it is born, is maintained at the expence of their ma- 
ſter, before it is able to earn its own livelihood by its 
work. By this maintenance the child contracts a debt, 


which 
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which its future work cannot diſcharge; becauſe 
its future work will be due for its future main- 
tenance. This debt therefore will remain as long 
as it lives, and will give the maſter of the parents 
a right to every valuable conſideration in the childs 


power. 
Our authors principle, as here explaned, may perha 


> account for the childs ſlavery, after it is once in the 


maſters power, But the enquiry may be carried one ſtep 


farther back, by aſking, how the child comes to be 


a ſlave rather to the maſter of the parents, than to any 
other perſon; ſince any other perſon ſeems to have as 
good a claim, upon this principle, as he has, to un- 


| dertake the maintenance of the child in view to the be- 


nefit, which may ariſe from its ſervice ? And in truth, 
Grotius has not ſhewn, either that the maſter of the 
childs parents, or that any other perſon has ſuch a claim. 
As far as appears from what he lays down as the foun- 


dation of the childs ſlavery, it is as much in a ſtate of 
1 freedom at the time of its birth, as it would have been 


upon ſuppoſition, that neither of the parents were 


| ſlaves. 


We cannot indeed maintain on the contrary, that 
the children of ſlaves are naturally born ſlaves : but 


there ſeems to be an accident previous to their birth, 
1 which fixes them to this condition, If the mother is 
a ſlave, her owner, during the time of geſtation, and 
during the time of her illneſs occaſioned by the birth, 
| loſes her work, and is likewife at an extraordinary ex- 


pence in taking care of her. As this loſs and theſe ex- 


pences are owing to the child, they make it from its 
| birth a debtor to the mothers maſter ; and upon this 
account he has an immediate claim to every valuable 
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conſideration, that he can receive from the child, as far 


as this debt extends. It is a ſlave therefore from the 
beginning, not becauſe the ſlavery of the parent natu- 
rally entails ſlavery upon it, but becauſe the ſlavery of 
the mother made the child from the beginning a deb- 
tor to her owner. 

The original debt is indeed encreaſed by its a 
nance during its infancy : and in this reſpect the prin- 
ciple laid down by Grotius has ſome effect in its future 
ſlavery : though this principle is not ſufficient in itſelf 
to explane the occaſion of its coming at firſt into this 
ſtate. 


From hence we may ſee the reaſons why the off- 


ſpring ſhould naturally follow the condition of the mo- 
ther, and not of the father : why, if the mother is a 
Qave, the child will be ſo, though the father is free; 
and why if ſhe is free, the child will be fo, though 
he is a ſlave. For it ſhe is free, no one has any pro- 
perty in her work, nor is put to any extraordinary 


expence upon her account, ſo as to acquire any 


original claim upon the child. In another reſpect like- 


wiſe the child follows the mother: it belongs to her 


maſter, if ſhe and the father are both ſlaves, and have 
different maſters. For the loſs of her work and the 
extraordinary expence, which the child occaſions, dur- 
ing the time of geſtation and birth, fall upon the 
maſter of the mother and not upon the maſter of the 


father. 


It was neceſſary to ſay thus much concerning ſla- 
very, that we may be enabled in the following book 
to diſtinguiſh this ſort of ſubjection from civil ſub- 
jection, and private deſpotiſm from civil power. 


We 


N 


ps,» © 
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We have been hitherto employed in conſidering the 
rights and obligations of mankind, the principles from 


” whence they are derived, and the rules, by which they 


are governed, in the liberty of nature. And though 
mankind are at preſent united into diſtinct civil com- 
munities, yet theſe points are not now become matter 
of mere ſpeculative amuſement, but are ſtill as neceſſa- 
ry to be known, in order to aſcertain our reſpective 
rights and obligations, as if we had continued to live 
in a ſtate of nature. 

For firſt ; though mankind are now united into ci- 
vil communities, and are become ſubject to the poſitive 
laws of ſuch communities, ſo that theſe laws are in 
moſt inſtances the ſupport of their rights, and the 
meaſure of their obligations; yet all mankind are not 
united into one and the ſame civil community; they 
are not all ſubject to the ſame poſitive laws; and 
conſequently theſe laws cannot aſcertain all their claims, 
or regulate their conduct in all inſtances. Not only 
different civil ſocieties, when each ſociety is conſidered 
as one collective perſon or body politic, but likewiſe 
individuals, who are members of different civil ſocie- 
ties, are ſtill in the liberty of nature, and muſt have 
recourſe to that law of nature, which reſpects man- 
kind, as they are individuals, in order to determine 
what is juſt and fit to be done in reſpect of one an- 
other. 

Secondly ; even they, who are members of the ſame 
ſociety are upon many occaſions left to their natural li- 
berty: ſometimes becauſe the civil laws of that ſociety, 


either through their ſilence or their imperfection, have 


not provided for the caſe in queſtion: ſometimes be- 
cauſe 
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cauſe either an. expreſs or an equitable permiſſion has 
replaced them, as it were, in a ſtate of nature, and given 
them leave to defend themſelves, when the danger, 
which threatens them, is ſo imminent, as to make 
it impoſſible for the civil laws to come in to their 
aſſiſtance: ſometimes becauſe the civil laws, from 
the apprehenſion that ſome rights, which are acqui- 
red conſiſtently with the law of nature, might be 
abuſed, would ſet ſuch rights and their correſpon- 
dent obligations aſide, provided the perſons ſo oblig- 
ed think proper to be releaſed from them: but thoſe 
perſons are left in the mean time to judge for them- 
ſelves, whether in good conſcience they ought to com- 
ply with ſuch obligations or not. 

Thirdly ; civil laws are in ſome particulars tran- 
{cripts of the law of nature; they are only ſuch rules, 
as individuals, in the liberty of nature, are obliged to 
obſerve in their conduct towards one another. An ac- 
quaintance therefore with theſe rules will be of great 
uſe towards enabling us to underſtand ſuch laws rightly 
and to apply them properly. 

Fourthly; in interpreting and applying civil laws, 


when they are not mere tranſcripts of the law of 


nature, as it reſpects individuals in a ſtate of natu- 
ral liberty, a thorough knowledge of this law is com- 
monly neceſſary : becauſe though ſuch civil laws de- 
rive their obligation from civil authority; yet this 
authority does not always ſettle the preciſe manner 
of their operation in each particular caſe, but leaves 


them to operate according to the nature and reaſon of 
things. 


Fifthly; 
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has Fifchly; as the authority, by which civil laws them- ; 


ſelves are eſtabliſhed, is derived from the conſent of 
thoſe, who are ſubject to ſuch laws; it will be neceſſa- 


ke ry to inform ourſelves of the rights and obligations of 
eir mankind, as they are individuals; not only that we may 
om trace out the origin of this authority, but that we may 
ui- underſtand the nature and ſettle the extent of it, may 


* 


determine what adventitious rights and obligations are 
introduced, what original rights and obligations are 
Either ſuperſeded or altered, and in what manner either 
of theſe effects are naturally produced by it. 
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